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F.  C.  C.  FORM  NO.  301 
(Revised  April  25,  1944) 

FORM  APPROVED 
BUDGET  BUREAU  NO.  52-R014.1 

United  States  of  America 

Federal  Communications  Commission 

Application  for  New  Standard  Broadcast  Station 
Construction  Permit1 

(Submit  application  and  all  exhibits,  in  triplicate,  to  Fed¬ 
eral  Communications  Commission,  Washington,  D.  C. 
Swear  to  at  least  two  copies.  If  space  provided  is  insuf¬ 
ficient  attach  inserts). 

Before  executing  application  see  Communications  Act  of 
1934,  as  amended,  Part  1,  (Rules  of  Practice  and  Proce¬ 
dure),  Part  2  (General  Rules  and  Regulations),  and  Part 
3  (Standard  Broadcast  Rules)  of  the  Commission’s  Rules 
and  Regulations  and  the  Standards  of  Good  Engineering 
Practice  Concerning  Standard  Broadcast  Stations.  All 
technical  terms,  such  as  “normally  protected  contours” 
and  “ objectionable  interference,”  are  for  convenient  ref¬ 
erence  only  and  are  to  be  construed  as  having  the  same 
meaning  as  when  used  in  the  Rules  and  Regulations  and 
the  Standards.  The  use  of  the  terms  “normally  protected 
contours”  and  “objectionable  interference”  shall  not  be 
taken  as  implying  any  right  to  protection  of  such  contours 
or  from  such  interference. 

To  the  Federal  Communications  Commission 

1.  Name  of  applicant2:  Johnston  Broadcasting  Company, 
a  partnership  (George  Johnston  and  George  Johnston, 
Jr.) 


1  If  any  information  or  documents  which  are  already  on  file  with  the  Com¬ 
mission  are  required  to  be  filed  with  the  application,  proper  reference  thereto 
may  be  made  herein  in  lieu  of  refiling,  together  with  a  statement  that  there 
has  been  no  change  therein  since  date  of  filing  thereof. 

1  If  a  corporation,  state  exact  corporate  name;  if  a  partnership,  state  the 
names  of  all  partners,  and  the  name  under  which  the  partnership  does  busi¬ 
ness;  if  an  unincorporated  association,  state  the  name  of  an  executive  officer, 
the  office  held  by  him,  and  the  name  of  the  association. 


2 


2.  Post-office  address:  State,  Alabama;  City,  Birming¬ 
ham;  Street  and  number,  324  North  21st  Street. 

3.  Notices  and  communications  with  respect  to  this  appli¬ 
cation  are  to  be  addressed  to  the  following-named  per¬ 
son  at  the  address  indicated:  Johnston  Broadcasting 
Company,  324  North  21st  Street,  Birmingham,  Ala¬ 
bama;  Franklin  K.  Lane,  822  Southern  Building, 
Washington  5,  D.  C. 

•  •  •  • 

43  (b)  That  there  are  attached  hereto  as  Exhibits . 

properly  certified  copies  of  extracts  from  the  min¬ 
utes  of  said  meeting  affirmatively  showing: 

(1)  That  a  quorum  of  members  required  by  the  by¬ 
laws  having  authority  to  act  was  present. 

(2)  That  the  resolution  was  voted  upon  favorably 
by  a  majority  (or  the  number  required  by  the 
by-laws)  of  those  present  and  having  author¬ 
ity  to  vote  on  the  resolution. 

(3)  That  the  officer  executing  this  application  is 
authorized  to  do  so. 

(B)  If  application  is  executed  on  behalf  of  applicant 
by  attorney  there  is  attached  hereto  as  Exhibit 

. cogent  evidence  of  his  authority  to  act.18 

42.  All  the  statements  made  in  the  application  and  at- 

1  tached  exhibits  are  considered  material  representa¬ 
tions,  and  all  the  exhibits  are  a  material  part  hereof 
and  are  incorporated  herein  as  if  set  out  in  full  in  the 
application. 

Dated  this  24  day  of  June,  1946. 

Johnston  Broadcasting  Company 
(Name  of  applicant) 

George  Johnston 

By  Geobgr  Johnston,  Jr. 

(Authorized  officer  or  attorney )“ 

“Must  be  executed  by  applicant,  if  an  individual;  by  one  of  the  partners 
of  applicant,  if  a  partnership;  by  an  officer  of  applicant,  if  a  corporation  or 
association  or  by  an  attorney  of  applicant  only  under  conditions  shown  in 
Sec.  1.121,  Rules  of  Practice  and  Procedure,  in  which  event  satisfactory  evi¬ 
dence  of  disability  of  applicant  or  his  absence  from  the  continental  United 
States,  and  authority  of  attorney  to  act  must  be  submitted  with  application. 
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44  (Be  sure  all  necessary  information  is  furnished 
and  all  questions  are  fully  answered.  If  any  por¬ 
tions  of  the  application  are  not  applicable,  specifically  so 
state,  and  show  reasons  therefor.  Defective  applications 
will  not  be  considered  by  the  Commission.) 

Subscribed  and  sworn  to  before  me  this  24th  day  of  J une, 
1946. 

Mattie  Jones, 

[seal]  Notary  Public. 

(Notary  public’s  seal  must  be  affixed  where  law  of  juris¬ 
diction  requires,  otherwise  state  that  law  does  not  require 
seal.) 

My  commission  expires  April  8th,  1947. 

*  #  *  • 
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F.  C.  C.  Form  304  Form  Approved 

Revised  May  1944  Budget  Bureau  No.  52-R017.1 

File  No.  B3-P-5332 
CaU  Letters  WTNB 

< 

United  States  of  Amebic  a 
Fedebal  Communications  Commission 

Application  for 

(Construction  Permit  ) 

(Modification  of  Construction  Permit) 

(Modification  of  License  ) 

for  an  Existing  Standard 
Broadcast  Station1 

(Submit  application  and  all  exhibits,  in  triplicate,  except 
as  otherwise  required  in  this  form  or  the  Standards  of  Good 
Engineering  Practice- Concerning  Standard  Broadcast  Sta¬ 
tions,  to  Federal  Communications  Commission,  Washing¬ 
ton,  D.  C.  Swear  to  at  least  two  copies.  If  space  provided 
is  insufficient  attach  inserts) 

Before  executing  application  see  Communications  Act  of 
1934,  as  amended,  Part  1  (Rules  of  Practice  and  Procedure), 

x  If  any  information  or  documents  which  are  already  on  file  with  the  Com¬ 
mission  are  required  to  be  filed  with  the  application,  proper  reference  thereto 
may  be  made  herein  in  lieu  of  refiling,  together  with  a  statement  that  there 
has  been  no  change  therein  since  date  of  filing  thereof. 
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Part  2  (General  Rules  and  Regulations),  and  Part  3  (Stand¬ 
ard  Broadcast  Rules)  of  the  Commission’s  Rules  and  Reg¬ 
ulations  and  the  Standards  of  Good  Engineering  Practice 
Concerning  Standard  Broadcast  Stations.  All  technical 
terms,  such  as  “normally  protected  contours”  and  “objec¬ 
tionable  interference”,  are  for  convenient  reference  only 
and  are  to  be  construed  as  having  the  same  meaning  as  when 
used  in  the  Rules  and  Regulations  and  the  Standards.  The 
use  of  the  terms  “normally  protected  contours”  and  “ob¬ 
jectionable  interference”  shall  not  be  taken  as  implying 
any  right  to  protection  of  such  contours  or  from  such  inter¬ 
ference. 

To  the  Federal,  Communications  Commission  : 

1.  Name  of  applicant2  Thomas  N.  Beach. 

2.  Post-office  address :  State  Alabama.  City  Birmingham. 

1  Street  and  number  117  North  21st  Street. 

3.  Is  this  application  for — 

(a)  Authorization  to  change  present  lo^tion  of  trans¬ 
mitter  of  existing  station?  Yes.  If  so,  what  is  dis¬ 
tance  in  miles  between  present  location  and  pro¬ 
posed  location  of  transmitter?  '4%  Miles. 

(b)  Approval  of  transmitter  location  and  antenna  sys¬ 
tem?  Yes. 

150  (c)  Authorization  to  change  maximum  rated  carrier 
power,  which  necessitates  installation  of  new  equip¬ 
ment?  Yes.  If  so,  applicants  represents: 

(1)  That  present  maximum  rated  carrier  power  is 
250  watts. 

(2)  That  proposed  maximum  rated  carrier  power 
is  5,000  watts. 

(d)  Authorization  to  install  new' equipment?  Yes.  If 
so,  indicate  (by  check  mark)  what  new  equipment 
is  to  be  installed : 

(1)  New  transmitter  X. 

(2)  Change  in  system  of  modulation . 

(3)  Change  in  type  or  number  of  vacuum  tubes  in 

last  radio  stage . 

*If  a  corporation,  state  exact  corporate  name;  if  a  partnership,  state  the 
names  of  all  partners,  and  the  name  under  which  the  partnership  does  busi¬ 
ness;  if  an  unincorporated  association,  state  the  name  of  an  executive  officer, 
the  office  held  hy  him,  and  the  name  of  the  association. 
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(4)  Change  in  automatic  frequency  control  equip¬ 
ment  . 

(5)  Other  changes  (specify) . 

(e)  Changes  in  antenna  system  Yes. 

(f)  Other  changes  (specify  fully)  See  engineering  re¬ 
port  attached  hereto. 

Applicant  Party  to  Any  Suit 
4.  (a)  Is  applicant  now,  or  has  applicant  been,  party  to  a 
suit  in  any  Federal  court  involving  the  monopoliz¬ 
ing,  or  an  attempt  to  monopolize  radio  communica¬ 
tion  directly  or  indirectly  through  control  of  the 
manufacture  or  sale  of  radio  apparatus,  by  exclu¬ 
sive  traffic  arrangements,  or  by  any  other  means,  or 
of  using  unfair  methods  of  competition?  (“Yes” 
or  “No”)  No.  If  applicant  has  been  finally  ad¬ 
judged  guilty  in  any  such  case  describe  fully  the 
proceeding,  identify  the  court  and  show  where  rec¬ 
ords  of  the  proceeding  may  be  obtained.  If  appli¬ 
cant  is  party  to  such  a  pending  case  describe  fully 
the  proceeding,  identify  the  court  and  show  where 
records  of  the  proceeding  may  be  obtained.  In  all 
other  such  cases  to  which  applicant  has  been  a 
party  within  the  past  ten  years,  identify  the  court 
and  show  where  records  of  the  proceeding  may  be 
obtained. 


(b)  Is  applicant  directly  or  indirectly  controlled  by 
any  person  involved  in  such  a  proceeding?  (“Yes” 
or  “No”)  No. 

151  (c)  Has  applicant  or,  if  applicant  is  other  than  an  in¬ 
dividual,  has  any  partner,  member,  officer,  director, 
or  principal  stockholder  been  found  guilty  of  any 
felony  or  other  crime  involving  moral  turpitude? 
(“Yes”  or  “No”)  No.  If  so,  give  the  name  and 
address  of  such  person,  his  position  with  applicant, 
together  with  a  full  description  of  the  offense  com- 
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mitted,  the  date  when,  and  the  court  before  which 
convicted,  and  reference  to  the  official  record  .... 


(d)  Have  voluntary  proceedings  in  bankruptcy  been  in¬ 
stituted  by,  or  have  involuntary  proceedings  ever 
been  brought  against,  applicant  or  any  partner, 
member,  officer,  director,  or  principal  stockholder  ? 
(“Yes”  or  “No”)  No.  If  so,  give  the  name  and 
address  of  the  person,  his  position  with  applicant 
and  describe  fully  the  proceeding;  identify  the 
court  and  show  where  records  of  the  proceeding 
may  be  obtained . 


(e)  Are  there  outstanding  any  unsatisfied  judgments 
or  decrees  against  applicant  or  against  any  part¬ 
ner,  member,  officer,  director,  or  principal  stock¬ 
holder?  (“Yes”  or  “No”)  No.  If  so,  describe 
fully  the  proceeding,  state  the  amount  of  any  judg¬ 
ment  or  decree,  and  the  court  or  courts  in  which 
said  judgment  or  decree  is  entered . 


7 


152 

Applicant's  Financial  Qualifications  and  Plan 
for  Financing  Station3 

Attach  a  detailed  balance  sheet  of  applicant  as  at 
the  close  of  the  month  preceding  the  date  of  the  ap¬ 
plication  showing  applicant’s  financial  position. 4 
See  Exhibit  A  and  FM  application  filed  September 
10,  1946.  No  change  since  latter  application  was 
filed. 

Attach  as  Exhibit  A  a  statement  showing  the  year¬ 
ly  income  for  each  of  the  past  4  years,  received  by 
applicant  from  the  various  types  of  activity  in 
which  he  was  engaged  or  from  any  other  source. 
Give  bank  reference  for  the  applicant  (if  an  in¬ 
dividual),  for  each  director,  officer,  or  member  of 
the  governing  board  (if  an  association),  for  each 
partner  (if  a  partnership),  and  for  each  subscriber 
to  or  owner  of  25  per  cent  or  more  shares  of  its 
capital  stock  (if  a  corporation).  See  Exhibit  A. 
Give  estimated  initial  costs  of  making  installation 
for  which  application  is  made  :5 

(1)  Transmitter  proper,  including  tubes  $25,000.00. 

(2)  Antenna  system,  including  antenna,  ground 
system,  coupling  equipment,  and  transmis¬ 
sion  line  $40,000.00. 

(3)  Frequency  and  modulation  monitors  $  On 
hand. 


*The  Commission  is  seeking  in  the  questions  that  follow  information  as  to 
contracts  and  arrangements  now  in  existence,  as  well  as  any  arrangements 
or  negotiations,  written  or  oral,  which  relate  to  the  present  or  future  financ¬ 
ing  of  the  station;  the  questions  must  he  answered  in  the  light  of  this  in¬ 
struction. 

*  If  the  financial  showing  of  applicant  is  augmented  by  agreements  of  others 
to  advance  money  or  to  subscribe  to  stock  of  applicant,  submit  verified  copies 
of  the  agreements  by  which  the  parties  are  legally  obligated,  together  with 
the  financial  statements  of  each  such  party. 

‘If  construction  is  to  be  performed  under  a  contract  for  the  completed 
work,  the  facts  as  to  such  contract  must  be  stated  in  lieu  of  estimates  as  to 
the  several  items.  In  any  event,  the  costs  shown  must  be  the  costs  in  place 
and  ready  for  service,  including  the  amounts  for  labor,  supervision,  mate¬ 
rials.  supplies,  and  freight. 


5.  (a) 

(b) 

(c) 

(d) 

153 
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(4)  Studio  technical  equipment,  microphones, 
transcription  equipment,  etc.  $  On  hand. 

(5)  Acquiring  land  $9,300.00. 

(6)  Acquiring  or  constructing  buildings  $3,000.00. 

(7)  Other  items,  state  nature  $  None. 

(8)  Total  $77,300.00. 

(9)  Give  estimated  monthly  cost  of  operation 

$12,000.00. 

(10)  The  estimated  monthly  revenue  is  $17,500.00. 

(e)  That  the  proposed  construction  is  to  be  financed 

and  paid  for  in  the  following  manner  (including 
specific  statements  as  to  the  approximate  amount 
to  be  met  and  paid  for  from  each  source) :  Exist¬ 
ing  capital,  $77,300.00:  New  capital  $ . : 

Loans,  $ . :  Profits,  $ . :  Dona¬ 
tions,  $ . :  Credit,  $ . :  Other 

sources  (specify), . . $ . 

(f)  Submit  the  detailed  facts  upon  which  the  estimates 
in  (d)  above  are  predicated  Equipment  costs  are 
based  on  manufacturers’  quotations — Antenna  cost 
on  designer’s  estimate — Building  and  land  cost  on 
local  real  estate  company  quotation. 

(g)  Submit  as  Exhibit . a  statement  setting  forth 

in  separate  paragraphs  numbered  to  correspond 
with  the  following  items,  the  following  informa¬ 
tion:  (If  the  answer  is  “None”  with  respect  to 
any  item,  specifically  so  state.)  If  applicant  has 
complied  with  the  provisions  of  Section  1.361  of 
the  Commission’s  Rules  and  Regulations,  refer¬ 
ence  may  be  made  to  the  latest  financial  report 
submitted  in  compliance  with  said  section,  in  lieu 
of  answering  subparagraphs  1  to  17  inclusive,  of 
paragraph  5(g),  provided  proper  reference  thereto 
is  made  immediately  hereunder,  together  with  a 
statement  that  there  has  been  no  substantial  change 
in  the  financial  condition  reflected  in  such  report 
since  the  date  of  filing  thereof.  See  Exhibit  “A” 
— Also  see  FM  application  filed  September  10, 1946. 
No  change. 
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154  Funds  on  Deposit 

(1)  Amount  of  funds  on  deposit  in  bank  or  other 
depository.  None. 

(2)  Name  and  address  of  the  bank  in  which  de¬ 
posited.  None. 

(3)  Name  and  address  of  the  party  in  whose  name 
the  money  is  deposited  and  by  whom  deposited. 
None. 

(4)  Bank  balance  at  the  end  of  each  of  the  past 
four  years.  New  Enterprise. 

(5)  Bank  balance  at  the  end  of  each  month  during 
the  preceding  12  months.  New  Enterprise. 

(6)  Conditions  of  deposit  {in  trust,  savings,  sub¬ 
ject  to  check,  on  time  deposit,  or  other  condi¬ 
tion.)  None. 

(7)  Whether  the  funds  were  deposited  for  the 
specific  purpose  of  constructing  and  operating 
the  station.  Not  applicable. 

(8)  WTio  may  draw  on  the  account  and  for  what 
purposes  may  withdrawals  be  made?  Not  ap¬ 
plicable. 

Funds,  Property,  Etc.,  to  be  Furnished  by  Part- 
ties  Connected  With  Applicant  or  by  Others 

(9)  Full  name  and  address  of  each  person  (wheth¬ 
er  or  not  connected  with  applicant,  but  includ¬ 
ing  partners,  shareholders,  or  subscribers  to 
capital  stock  of  the  applicant)  who  has  fur¬ 
nished6  or  will  furnish  funds,  property,  service, 
credit,  other  things  of  value,  assurances  (oral 
or  written),  or  will  assist  in  any  other  manner 
in  financing  station.  None. 

(10)  A  description  of  that  which  is  or  will  be  fur¬ 
nished  by  each  party  showing  the  value  there¬ 
of  and  any  encumbrances  thereon.  None. 

'“Furnish”  or  “furnished”  as  herein  used  includes  payments  for  capital 
stock  or  other  securities,  loans  and  other  credits,  gifts  and  any  other  con¬ 
tributions. 
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(11)  Indicate  the  source  and  manner  in  which  each 
party  (named  in  (9))  originally  acquired  the 
funds  or  other  things  of  value  which  are  now 
invested  or  have  been  furnished.  None. 

(12)  A  financial  statement  of  each  party  furnish¬ 
ing  funds,  credit,  or  assurances  thereof  as  of 
a  recent  date,  showing  assets,  liabilities,  and 
net  worth. 

(13)  As  to  each  party  (named  in  (9))  give  full  in¬ 
formation  concerning  business  or  financial  en¬ 
terprises  in  which  each  is  or  has  been  for  the 
past  5  years  interested  as  called  for  under 
paragraph  (8(b))  of  the  application.  The 
statement  should  indicate  the  business  or  en¬ 
terprise  from  which  the  financing  is  derived.  A 
general  statement  only  is  required  as  to  per¬ 
sons  furnishing  not  more  than  25%  of  the 
financing.  None. 

(14)  Income  received  by  each  party  furnishing 
funds,  credit,  or  assurances  from  specifically 
named  business  or  financial  enterprises  and 
the  amount  and  source  of  all  other  income  over 
the  past  2  years.  None. 

(15)  Bank  references  for  each  party  furnishing 
funds,  credit,  or  assurances.  None. 

(16)  If  applicant  or  any  party  named  in  (9)  has 
pledged,  hypothecated  or  otherwise  encumber¬ 
ed  any  stocks  or  other  securities  for  the  pur¬ 
pose  of  providing  applicant  with  funds  for 
construction  of  the  station  herein  requested, 
submit  a  statement  explaining  each  such  trans¬ 
action.  None. 

(17)  A  narrative  statement  summarizing  the  provi¬ 
sions  of  contracts  or  agreements  which  in  any 
manner  relate  to  financing  the  station,  and  the 
substance  of  and  parties  involved  in  all  cor¬ 
respondence,  negotiations  and  discussions 
which  have  been  conducted  relating  to  financ¬ 
ing  the  station ;  where  pertinent,  attach  copies 
of  contracts  and  correspondence ;  attach  copies 
of  all  contracts.  None. 
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Applicant's  Authority  and  Control  Over  the  Station, 

Property,  Etc.7 

6.  Applicant  states — 

(a)  That  its  control  over  the  station  is  to  be  by  reason 
of  [  X  ]  Ownership,  [  ]  lease,  or  [  ]  other 

authority.  (Indicate  by  check  mark.)  Give  de¬ 
tails  . 


156  (b)  That  the  name  and  address  of  the  owner  of  the 
station  (if  other  than  the  applicant)  are:  Not  ap¬ 
plicable. 

(c)  That  it  will  have  and  maintain  absolute  control  of 
the  station,  its  equipment,  and  operation,  including 
complete  supervision  of  the  programs  to  be  broad¬ 
cast.  Yes. 

(d)  There  is  submitted  as  Exhibit  “B"  a  narrative 
statement  summarizing  the  provisions  of  contracts 
or  agreements  which  affect  (1)  ownership;  (2) 
control;  (3)  operation,  and  (4)  which  may  grant 
to  any  party  a  right  or  interest  in  the  station,  and 
the  substance  of  all  correspondence,  negotiations 
and  discussions  relating  in  any  manner  to  the 
ownership,  control  or  operation  of  the  station. 
Copies  of  all  contracts  or  agreements  are  attached. 

Applicant's  Interests 

7.  If  applicant,  or  any  partner,  officer,  member  of  the  gov¬ 
erning  board,  director,  principal  (actual  or  beneficial) 
stockholder  or  supervisory  employee  has,  or  has  had, 
a  substantial  interest  (10%  or  greater)  in  any  of  the 
following,  there  is  submitted  herewith  a  full  and  com¬ 
plete  disclosure  of  the  nature  and  extent  of  the  interest 

T  The  Commission  is  seeking  in  the  questions  that  follow  information  as  to 
contracts  and  arrangements  now  in  existence,  as  well  as  any  arrangement  or 
negotiations,  written  or  oral,  which  relate  to  the  present  or  future  owner¬ 
ship,  control  or  operation  of  the  station;  the  questions  must  be  answered  in 
the  light  of  this  instruction. 
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in  each.  (If  neither  applicant,  nor  any  of  said  parties, 
has,  or  has  had,  any  such  interest  or  connection,  so 
state)  (“Yes”  or  “No”)  Yes. 

(a)  Any  application  pending  before  the  Commission, 
or  which  has  been  denied  by  the  Federal  Com¬ 
munications  Commission  or  the  Federal  Radio 
Commission?  Yes — 302,  306  and  319  applications 
pending. 

(b)  Any  standard  or  high  frequency  broadcast  station? 
None  other  than  WTNB. 

157  (c)  Any  radio  station  the  license  of  which  has  been 
revoked  or  application  for  renewal  of  license  which 
has  been  denied?  No. 

(d)  Is  any  party  named  in  7  directly  or  indirectly  con¬ 
trolled  by  any  party  with  respect  to  whom  any  part 
of  7  applied?  (“Yes”  or  “No”)  No.  If  so,  state 
fully . 


(e)  Has  any  application  concerning  a  Standard  or 

High  Frequency  Broadcast  Station  been  filed  by 

or  on  behalf  of  (answer  “yes”  or  “no”  to  each) : 

(1)  Any  corporation  whose  stock  is  held8  by  the 
applicant?  No. 

(2)  Any  corporation  which  holds  10%  of  the 
stock  of  the  applicant?  No. 

(3)  Any  corporation  which  has  actual  or  working 
control0  over  the  applicant  or  over  any  cor¬ 
poration  described  in  (1)  and  (2)  above?  No. 

(4)  Any  officer  or  director  of  any  corporation  de¬ 
scribed  in  (1),  (2),  or  (3)  above,  or  (7)  below? 
No. 

(5)  Any  shareholder  who  holds  10%  or  more  of 
the  capital  stock  of  any  corporation  described 
in  (1),  (2),  or  (3)  above,  or  (7)  below?  No. 

(6)  Any  partnership  (or  the  individual  partners 
therein),  joint  venture,  association,  trust,  or 
other  form  of  business  enterprise  in  which  any 
shareholder,  director,  officer,  or  employee  of 


•  Means  held  either  actually  or  beneficially. 

*  Means  by  ownership  or  stock,  proxy,  contract,  or  otherwise. 
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any  corporation  described  in  (1),  (2),  or  (3) 
above,  or  (7)  below,  or  any  person  described  in 
(8)  below,  has  any  direct  or  indirect  financial, 
ownership,  or  working  interest?  No. 

(7)  Any  corporation  which  is  controlled  by  the  ap¬ 
plicant,  any  corporation  described  in  (1),  (2), 
or  (3)  above,  or  by  any  person  described  in  (4), 
(5),  or  (6)  above?  No. 

158  (8)  Any  person  who  is  authorized  to  serve  on  a 

nominating  or  proxy  committee  of  any  cor¬ 
poration  described  in  (1),  (2),  (3),  or  (7) 
above?  No. 

(f)  If  the  answer  to  any  subdivision  of  (e)  above  is 
“yes”,  submit  with  respect  to  each  such  answer 
the  following: 

Sub-division  of  (e)  Name  of  Date  of  Location  of  the  station 

answered  applicant  Application  (proposed  or  existing) 

Not  applicable. 

8.  (a)  If  applicant  has  or  within  the  past  5  years  has  had 
a  substantial  interest  (25%  or  greater)  in  any 
business  or  financial  enterprise,  or  if  applicant 
has  or  within  the  past  5  years  has  had  any  official 
relationship  to  any  business  or  financial  enterprise, 
there  is  submitted  herewith  full  and  complete  dis¬ 
closure  of  the  enterprise,  the  name  and  principal 
place  of  business,  the  character  of  business  en¬ 
gaged  in,  and  the  nature  and  extent  of  interest  in 
or  relationship  to  such  business  Leedy-Glover  Co. 
55% — Gen’l  Insurance;  Leedy-Glover  Gen’l 
Agency  55% — Gen’l  Insurance;  Alabama  Accep¬ 
tance  Corp.  33%% — Auto  Finance. 

(b)  If  applicant  is  other  than  an  individual  and  any 
partner,  officer,  member  of  the  governing  board,  di¬ 
rector,  or  principal  stockholder,  has  or  within  the 
past  5  years  has  had  a  substantial  interest  (25% 
or  greater)  in  any  business  or  financial  enterprise 
or  any  official  relationship  to  any  business  or 
financial  enterprise,  there  is  submitted  herewith  a 
full  and  complete  disclosure  of  the  enterprise,  the 
name  and  principal  place  of  business,  the  charac- 
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ter  of  business  engaged  in,  and  the  nature  and  ex¬ 
tent  of  the  interest  in  or  relationship  to  such  busi¬ 
ness  of  each.  Not  applicable. 

159  (c)  Give  the  names  and  addresses  of  members  of  the 

immediate  family,  per  cent  business  associates 
of  applicant  or,  if  applicant  is  other  than  an  in¬ 
dividual,  of  any  stockholder,  station  manager,  or 
other  parties  referred  to  in  (b)  above,  who  have 
any  interest  in  or  connection  with  this  applica¬ 
tion,  or  with  any  other  radio  broadcasting  station. 
None. 

(d)  If  any  such  party  has  an  interest  or  connection  of 
the  character  stated,  supply  full  information  with 
respect  thereto  and  give  as  to  each  the  information 
called  for  in  (b)  above  See  above. 

(e)  If  any  such  business  or  financial  enterprise  has 
been  liquidated  or  otherwise  concluded,  describe 
the  reasons  therefor  and  state  whether  any  person 
sustained  or  claimed  to  have  sustained  any  less 
from  such  liquidation  or  other  conclusion  of  such 
activity.  None. 

(f)  If  any  person  named  in  (b)  above  is  or,  within  the 
past  5  years,  has  been  employed  by  or  associated 
with  another,  state  fully  the  name  and  business  ad¬ 
dress  of  each  employer  or  associate,  the  character 
of  business,  and  the  nature  of  employment  or  as- 

160  sociation  therein,  together  with  the  length  of  time 
so  employed  or  associated.  None. 

(g)  If  none,  specifically  so  state  as  to  applicant  and 
each  named  party.  None. 

Facilities  Requested 

9.  The  frequency,  power,  and  hours  of  operation  re¬ 
quested  for  the  proposed  station  are  as  follows : 

(a)  Frequency  850  kilocycles. 

(b)  Power  (night)  1,000  watts. 

(c)  Power  (day)  5,000  watts. 

(d)  Hours  of  operation: 

(1)  Unlimited  X. 

(2)  Daytime  only . 

(3)  Limited  . 


15 


(4)  Sharing  with  (specify  stations)  . 

(5)  Other  (specify)  . 

(e)  State  minimum  number  of  hours  per  day  proposed 

station  will  operate.  18  hours. 

10.  (a)  Does  applicant  request  the  assignment  of  all  or 

any  part  of  the  facilities  (i.  e.,  frequency,  power, 
and/or  hours  of  operation)  now  assigned  to  any 
other  station  or  stations?  (“Yes”  or  “No”)  No. 
(b)  If  so,  specify  the  station  or  stations  and  state  ac¬ 
curately  the  facilities  requested  to  be  withdrawn 
therefrom.  None. 

161  Technical  Information 

11.  Description  of  transmitting  apparatus  proposed  to  be 
installed : 

(a)  Make  Western  Electric.  Type  No.  405-B-2. 

(  (b)  Oscillator:  Type  of  circuit . 

(  Number,  manufacturer’s  name,  and  type  of  tubes 


(  .  Normal  plate  current,  per 

(  tube . Plate  voltage . 


(  (c)  List  buffer  and  intermediate  power  amplifier 
(  stages,  by  number  and  type  of  tubes  in  each 

(  stage . 

(  (d)  Last  radio  stage:  Number,  manufacturer’s 

cj  (  name,  and  type  of  tubes . 

£  (  Normal  night  operation  for  power  requested: 

~  (  Plate  current,  per  tube . 

^  (  Plate  voltage . If  greater  day  power  than 

g  (  night  power  is  requested,  specify  the  following: 

=  (  Normal  day  operation :  Plate  current,  per  tube 

°  (  . 

(  Plate  voltage . 

(  Describe  fully  the  proposed  method  and  pro- 

(  cedure  of  reducing  power  at  sunset . 

( 

(  . 

(  (e)  Modulator  or  last  audio  stage :  Number,  manu- 
(  facturer’s  name,  and  type  of  tubes  and  how  op- 
(  perated  (Class  “A”  “A  Prime”,  or  “B”)  .... 


On  File  With  FCC  On  File  With  FCC 
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Normal  plate  current,  per  tube . Plate 

voltage . 

162  (  (f)  Which  radio  stage  is  modulated? . 

(  (&)  What  system  of  modulation  is  employed  (high 
(  level,  low  level,  grid  bias  in  last  radio  stage 
(  etc.)?  . 

(  . 

(  (h)  If  low  level  modulation  is  employed,  give  for 

(  modulated  radio  stage  : 

(  Number  and  type  of  tubes . 

(  Plate  current,  per  tube . Plate  voltage _ 

(  (i)  The  transmitter  is  designed  for  what  maximum 
(  percentage  of  satisfactory  modulation? . 


(j)  State  name  and  type  number  of  modulation  moni¬ 
tor  :  On  hand — see  B3-P-3713. 

1  (  (k)  Give  Federal  Communications  Commission  ap- 
(  proval  number  See  (j). 

(  (1)  Specify  manufacturer’s  name,  type,  number,  and 
(  full-scale  reading  of  the  following  meters : 

(  (1)  In  last  radio  stage: 

(  Plate  voltmeter . 

(  Plate  ammeter . 

(  (2)  Antenna  ammeter . 

i  (  (m)  Describe  the  plate  power  supply  for  last  radio 
(  stage . 


Rating:  Current .  Voltage . 

(n)  Maximum  carrier  power  output  of  transmitter 
for  satisfactory  operation  is  5000  watts. 

(o)  Maximum  rated  carrier  power  of  transmitter  as 
determined  by  orders  of  the  Federal  Communica¬ 
tions  Commission  is  5000  watts. 

163  12.  Description  of  automatic  frequency  control 

equipment : 

(a)  Make  Western  Electric.  Type  No.  405-B-2. 


On  File  With  FCC 
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(  (b)  Give  manufacturer’s  name,  type  of  cut,  and  tem- 
(  perature  coefficient  in  cycles  per  degree  centi- 
(  grade  of  the  quartz  crystal . 

(  . 

(  (c)  By  whom  will  unit  be  calibrated? . 

(  Calibrated  frequency : . kilocyles  at . 

(  degrees  centigrated. 

(  Proposed  operating  frequency : . 

(  kilocycles.  (Give  exact  figure,  correct  to  third 

(  decimal  place  at . degrees 

(  centigrade.) 

(  (d)  State  guaranteed  accuracy  of  the  calibration: 
(  . cycles. 

(  (e)  State  number  of  frequency  control  oscillators 
(  which  will  be  maintained  constantly  at  correct 

(  operating  temperature  and  frequency  in  heat- 

(  controlled  chambers  . 

(  (f)  Is  provision  made  for  instantaneous  connection 

(  of  spare  frequency  control  units? . 

(  (g)  Manufacturer’s  name  and  type  of  automatic 

(  temperature  control . 

(  (h)  State  within  what  limit  automatic  temperature 

(  control  will  hold  the  temperature . 

(  degrees  centigrade. 

(  (i)  State  temperature  coefficient  of  the  frequency 

(  control  units: . cycles  per  degree 

(  centigrade. 

(  (j)  Is  temperature  coefficient  positive  or  negative? 

(  . 

(  (k)  State  manufacturer’s  name  and  rated  accuracy 
(  of:  Thermostat . Thermometer 

(  . ; . 

(  (1)  Attach  the  circuit  diagram  of  automatic  tem- 

(  perature-control  system  if  not  already  on  file 

(  with  the  Commission. 

(  (m)  Attach  a  sketch  or  drawing  of  the  automatic 
(  temperature-control  chamber,  if  not  already  on 

(  file  with  the  Commission. 
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164  (n)  Describe  checking  means  used  for  determining 

if  transmitter  retains  assigned  frequency  Semi¬ 
monthly  check  with  commercial  frequency  serv¬ 
ice. 

(o)  State  name  and  type  number  of  separate  fre¬ 
quency  monitor  On  hand — see  B3-P-3713. 

(p)  Give  Federal  Communications  Commission  ap¬ 
proval  number  See  (o). 

13.  Applicant  states  that  there  are  attached  hereto  copies 
of  an  accurate  schematic  diagram  of  the  fundamental 
radio  and  audio  circuits  of  the  transmitter  proposed,  in¬ 
cluding  antenna  and  ground  or  counterpoise  connec¬ 
tions,  antenna  feed  system,  and  that  it  indicates  the 
type  of  tubes.  (This  diagram  should  be  a  blue  print 
or  ink  drawing,  if  possible  the  size  of  this  application.) 
On  file  with  FCC. 

14.  (  (a)  Type  of  antenna10 . 

(  (b)  Height  of  vertical  lead . feet.  (Height  above 

o  (  base  insulator  or  base  if  grounded.) 

£  ((c)  Length  of  flat  top  (if  any)  . feet. 

f  (  (d)  Give  over-all  height  (in  feet)  above  ground 

I  (  level  . 

S  ((e)  Give  over-all  height  (in  feet)  above  mean  sea 

~  (  level  . 

g.  (  (f)  Height  (in  feet)  of  building  or  substructure  (dis- 

“  (  tance  from  ground  to  base  of  antenna) . 

.=  ((g)  Type  (uniform  cross  section,  tapered,  etc.,  guyed 

|  (  or  self-supporting) . 

'§>  (  (h)  If  not  fully  described  above,  give  complete  de- 

“  (  tails  or  attach  sketch . 

^  ’ 

m  (  (i)  Counterpoise  (if  used) :  Type  and  dimensions 

(  . 


19  If  directional  antenna  is  proposed,  complete  engineering  data  thereon,  in 
addition  to  the  information  under  (a)  to  (1)  inclusive,  on  each  element, 
shall  be  submitted  in  triplicate  properly  verified  by  the  engineer  who  de¬ 
signed  it.  It  shall  be  clearly  shown  whether  directional  operation  is  for  day 
or  night  or  both  and  if  so,  whether  the  same  pattern  is  proposed  for  both. 
If  not,  full  information  shall  be  submitted  on  each  pattern. 
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165 

g  (  (j)  Antenna  ground  (if  used) :  How  obtained  (Num- 
S”6  (  ber  and  length  of  radials  and  depth  buried,  etc.) 


•5”  (  (k)  How  is  antenna  excited  (shunt  or  series)  ? . 

J  js  (  (1)  Sketch  showing  dimensions  of  property,  location 
c  5  (  of  towers,  transmitter  building  and  ground  sys- 
o  a  (  tern. 

o 

C/5 

15.  From  whom  will  equipment  be  purchased?  (Specify 
whether  new  or  used  New  and  used.  If  used,  where, 
how  long,  and  what  changes  have  been  made  or  pro¬ 
posed.  Attach  additional  sheets  if  necessary) 
Transmitter  Western  Electric. 

Antenna  Blaw-Knox. 

Studio  equipment  On  hand. 

Frequency  monitor  On  Hand. 

Modulation  monitor  On  hand. 

Other  equipment  On  hand. 

16.  Proposed  location  of  transmitter:  State  Alabama. 
County  Jefferson.  City  or  town  Tarrant  City.  Street 

and  number . 

North  latitude:  Degrees  33,  minutes  35,  seconds  47. 
West  longitude:  Degrees  86,  minutes  45,  seconds  40. 

17.  Number  of  Standard  and  high  frequency  broadcast  sta¬ 
tions  by  call  letters  located  within  various  distances  of 
proposed  location  of  transmitter  is  as  follows : 

1  mile  —  2  miles  —  3  miles  —  8  miles  WBRC, 
WSON,  WTNB. 

18.  (a)  Name  and  give  location  of  all  AIRPORTS 
166  within  10  miles  of  proposed  location  of  transmit¬ 
ter  Roberts  (aux)  Birmingham. 

(b)  Give  distance  from  proposed  location  of  transmit¬ 
ter  to  each  of  such  airports  Roberts  (aux),  8^  mi. 
Birmingham,  2  mi. 

(c)  Name  and  give  distance  to  the  center  line  of  any- 
established  AIRWAYS  within  10  miles  of  proposed 
location  of  transmitter  in  airport  traffic  zone. 

19.  Attach  in  triplicate : 
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(  (a)  Map  or  maps  having  reasonable  scales  (not  less 
(  than  one-half  inch  per  mile)  clearly  showing: 

(  (1)  Proposed  location  and  present  location. 

(  (2)  General  character  of  the  surrounding  area, 

%  (  particularly  the  retail  business,  wholesale 

J  (  business,  manufacturing  residential,  and  un- 

*2  (  populated  areas  (by  symbols,  cross-ha tch- 

!§  (  ing,  colored  crayons,  or  other  means) ; 

i  (  (3)  The  heights  of  buildings  or  other  structures 

£  (  and  terrain  elevations  in  the  vicinity  of  the 

jg  (  antenna,  indicating  the  location  thereof  and 

go  (  any  markings  for  air  navigation  thereon ; 

'5  (  (4)  The  location  of  airports,  airways,  and  other 

.1-  (  known  radio  stations,  including  receiving 

3  (  stations,  except  broadcast  or  amateur; 

g  (  (5)  The  terrain  and  types  of  soil. 

(  (b)  Aerial  photograph  or  photographs  taken  of  the 
(  proposed  location  of  the  antenna  showing  clear- 
i  (  ly  the  character  of  the  area  within  the  250  mv/m 
(  contour.  (Ordinary  photographs  will  be  accept- 
167  (  ed  if  they  clearly  show  the  terrain  to  the  250 

(  mv/m  contour  and  are  taken  in  at  least  eight  di- 

(  rections  from  the  site.  North,  northeast,  east, 

(  etc.) 

20.  (  (a)  Attach  triplicate  map  or  maps  (same  map  or 
(  maps  supplied  for  section  19  (a)  may  be  used) 

(  having  reasonable  scales  showing  the  follow- 

(  ing:1112 

“  See  Standards  of  Good  Engineering  Practice  Concerning  Standard  Broad¬ 
cast  Stations,  Section  I. 

“Maps  showing  service  contours  shall  exclude  the  areas  which  do  not  re¬ 
ceive  adequate  service  due  to  interference  from  electrical  apparatus.  All 
towns  and  cities  having  population  in  excess  of  those  given  in  Table  II  of 
Section  I  of  the  Standards  of  Good  Engineering  Practice  or  other  areas  not 
receiving  adequate  service  due  to  interference  from  electrical  apparatus  shall 
not  be  included  in  the  tabulation  of  areas  and  populations  within  the  service 
contours.  The  1940  Census  Minor  Civil  Division  maps  should  be  used  in 
making  population  counts,  subtracting  any  towns  or  cities  not  receiving 
adequate  service  and  where  the  contour  cuts  a  minor  division,  assume  uni¬ 
form  distribution  of  population  within  division  to  determine  the  population 
included  in  the  contours  unless  a  more  accurate  count  is  made. 
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(1)  The  500,  250,  25,  5  and  2  mv/m  contours  and 
for  both  present  and  proposed  operation. 

(2)  The  present  normally  protected  or  interfer¬ 
ence-free  contours  of  the  station  (whichever 
includes  the  least  area — all  sources  of  in¬ 
terference)  must  be  considered  in  determin¬ 
ing  interference-free  contours12  for  both  day 
and  night  operation. 

(3)  The  normally  protected  contours  of  the  sta¬ 
tion  as  proposed  by  your  application  for 
both  night  and  day  operation  (without  re¬ 
gard  to  interference  from  other  stations). 

(4)  The  interference-free  contours  of  the  sta¬ 
tion  as  proposed  by  your  application  for 
both  night  and  day  operation  (if  station 
would  be  limited  inside  the  normally  pro¬ 
tected  contours  by  any  other  station  or  sta¬ 
tions). 

(5)  The  present  normally  protected  or  interfer¬ 
ence-free  contours  of  other  stations  to  which 
objectionable  interference  may  be  caused  by 
operation  of  the  station  as  proposed  by  your 
application. 

(6)  The  interference-free  contours  of  the  sta¬ 
tions  in  (5)  above  considering  the  interfer¬ 
ence  resulting  from  the  operation  of  the 
station  as  proposed  by  your  application. 


168  (b)  Attach  statement  giving  the  conductivities,  effec¬ 

tive  field  intensities,  interference  fields  and  other 
pertinent  data  used  for  determining  the  contours 
required  above.  See  Engineering  Report  attach¬ 
ed  hereto. 


As  determined  by  the  1940  TJ.  S.  Census :  11 18 


n  See  Footnote  1 1,  Page  20. 

”  See  Footnote  12,  Page  20. 

“Supplemental  population  estimates  may  be  also  submitted  based  upon 
later  census  estimates,  if  considered  substantially  different  from  the  1940 
Census. 


See  Engineering  Report  attached  hereto 
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(  (a)  State  the  number  of  persons  residing  in  the  fol- 
(  lowing  contours : 

( 

(  500  mv/m  250  mv/m  25  mv/m  5  mv/m  2  mv/m 

(  Proposed: 

(  Night  . • . 

(  Day  . 

(  Present: 

(  Night  . 

(Day  . . 

(  (b)  State  areas  and  number  of  persons  residing  with- 
(  in  the  present  interference  free  contours : 

( 

(  Contour  (mv/m)  Area  (Sq.  Mi.)  Persons 

(  Night . • . 

(  Day  . 

(  (c)  State  areas  and  number  of  persons  residing  with- 
(  in  the  normally  protected  contours  of  the  station 

(  as  proposed  for  both  night  and  day  operation 

(  (without  regard  to  interference  from  other  sta- 

(  tions) : 

( 

(  Contour  (mv/m)  Area  (Sq.  Mi.)  Persons 

(  Night  . 

(  Day  . 

(  (d)  States  areas  and  number  of  persons  residing 
(  within  the  interference-free  contours  of  the  sta- 

(  tion  as  proposed  by  your  application  for  both 

(  night  and  day  operation  (if  station  would  be 

(  limited  inside  the  normally  protected  contours 

(  by  any  other  station  or  stations)14 

( 

(  Contour  (mv/m)  Area  (Sq.  Mi.)  Persons 

(  Night  . 

(  Day  . 


14  If  interference  is  from  more  than  one  station,  show  totals  and  attach 
figures  of  each  station. 
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169  (  (e)  State  areas  and  number  of  persons  residing 
(  within  the  present  normally  protected  or  inter- 
(  ference-free  contours  of  other  stations  to  which 
(  objectionable  interference  may  be  caused  by  op- 

.  (  eration  of  the  station  as  proposed  by  your  ap- 

I  (  plication:15 

-=  ( 

«  (  Contour  (mv/m)  Area  (Sq.  Mi.)  Persons 

1  (  Night  . 

«  (  Day  . 

1  (  (f)  State  areas  and  number  of  persons  residing 
£  (  within  the  normally  protected  contours  of  the 

*  (  stations  in  (e)  above  that  will  lose  service  by  rea- 

’S  (  son  of  objectionable  interference  from  the  station 

•I  (  operating  as  proposed  by  your  application.15 

£( 

g  (  Contour  (mv/m)  Area  (Sq.  Mi.)  Persons 

"  (  Night  . 

(  Day  . 

(  (g)  Attach  full  explanation  of  methods  used  in  de- 
(  termining  the  areas  and  populations. 

22.  Proposed  location  of  main  studio:  State  Alabama. 
County  Jefferson.  City  or  town  Birmingham.  Street 
and  number  117-2nd  Ave.  N.  Other  studios  maintained 
by  station  None. 

170  Proposed  Service 

% 

23.  (a)  Describe  fully  and  in  detail  the  character  and  types 

of  program  service  proposed,  ( e.  g.,  entertainment, 
educational,  religious,  agricultural,  fraternal,  news, 
etc.)  showing  the  total  average  daily  time  to  be 
devoted  to  each  type  of  program,  the  sources  of 
each,  and  attach  as  exhibits  copies  of  all  contracts 
or  the  substance  of  all  understandings  covering 
program  service.  See  Exhibit  “  C*\ 

(b)  State  the  number  of  hours  and  percentage  of  time 
per  month  to  be  devoted  to 


If  interference  is  to  more  than  one  station,  attach  figures  for  each  station. 
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(1)  Commercial  programs  324  hours — 60%. 

(2)  Sustaining  programs  218  hours — 40%. 

24.  Describe  fully  any  new  or  additional  service  not  now 
rendered  in  the  area  to  be  served  which  will  be  given  by 
the  proposed  station.  Show”  how  the  proposed  service 
will  differ  from  service  presently  rendered  in  the  area. 
Greater  rural  coverage,  thereby  making  the  facili¬ 
ties  of  station  available  to  the  farm  regions  not  at  pres¬ 
ent  serviced. 

(If  space  is  insufficient  for  answer,  attach  exhibit.) 

171  25.  Set  forth  fully  plans  for  staffing  the  station  and 

set  forth  as  fully  as  possible  in  Exhibit  “D”  the 
name,  address,  citizenship,  experience,  and  salary  of 
each  member  of  station  personnel.  Show”  the  position 
and  duties  of  each  and  the  specific  part  each  will  take 
in  carrying  out  applicant ’s  proposed  plan  of  program 
service. 

26.  (a)  What  percentage  of  the  total  monthly  time  will  be 
used  for  mechanical  records  (i.  e.,  phonograph  rec¬ 
ords,  electrical  transcriptions,  etc.)?  25%. 

(b)  Does  applicant  contemplate  obtaining  programs 
from  a  chain?  Yes.  If  so,  what  percentage  of  the 
total  monthly  time  wall  be  used  for  chain  programs 
(i.  e.,  programs  both  paid  and  sustaining)?  50%. 

1  (c)  Has  any  correspondence  been  had,  or  have  any 
negotiations,  discussions,  or  understandings  (oral 
or  written)  been  entered  into  with  respect  to  chain 
or  network  programs?  (“Yes”  or  “No”)  Yes. 
If  so,  attach  as  Exhibit  “E”  a  full  and  detailed 
description  thereof  with  copies  of  all  correspond¬ 
ence,  understandings,  and  contracts. 

(d)  Does  applicant  retain  the  right  to  determine  at  all 
times  what  programs  shall  be  broadcast  in  the  pub¬ 
lic  interest  (“Yes”  or  “No”)  Yes. 

Attach  as  Exhibit  “F”  a  statement  fullv  describ- 

* 

ing  this  condition,  show  to  what  extent  applicant 
will  or  will  not  have  such  right  and  cite  the  contract 
provisions  upon  which  applicant  relies  in  making 
this  statement. 
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27.  (a)  If  it  is  proposed  to  serve  wholly  or  substantially 

an  area  already  served  by  an  existing  Standard 
Broadcast  Station,  state  fully  the  facts  upon  which 
reliance  is  placed  to  show  applicant  can  compete 
effectively  with  such  existing  station  Due  to  an 
increase  in  population  and  the  resulting  increase 
in  general  business,  it  is  felt  that  the  facilities  re¬ 
questing  can  successfully  compete  with  existing 
radio  stations. 

172  (b)  If  applicant  (including  all  persons  under  common 
control)  is  now  licensed  to  operate  a  Standard  or 
High  Frequency  Broadcast  Station,  or  directly  or 
indirectly  owns,  operates  or  controls  such  a  station, 
state  fully  'the  facts  upon  which  reliance  is  placed 
to  show  ( 1 )  that  the  station  proposed  would  foster 
competition  among  broadcast  stations  and  (2)  that 
the  proposed  station  would  not  result  in  concentra¬ 
tion  of  control  of  broadcast  station  facilities  in  a 
manner  inconsistent  with  public  interest,  conven¬ 
ience  or  necessity.  (Attach  statement  on  same 
size  paper.)  See  Exhibit  “G”. 

Full  Information 

28.  Applicant  states  that  if  any  further  information  is  nec¬ 
essary  for  a  full  disclosure  with  respect  to  construc¬ 
tion,  location,  facilities,  operation,  service,  assets,  obli¬ 
gations,  or  otherwise  not  already  fully  explained,  the 
following  is  a  complete  disclosure  with  respect  thereto 
The  applicant  refers  to  application  File  No.  P-3713  for 
any  further  information  concerning  his  ability  to  oper¬ 
ate  and  successfully  maintain  a  radio  station. 

29.  Applicant  states — 

That  the  direct  objects  to  be  attained  by  the  construc¬ 
tion,  changes  in  construction  or  modification  of  license 
contemplated  by  the  application  are  as  follows:  By 
an  increase  in  power,  the  applicant  will  be  able  to  serve 
the  entire  trade  area  of  Birmingham,  Alabama,  and 
thereby  render  a  more  useful  and  complete  radio  serv¬ 
ice  to  the  people  of  this  vicinity. 
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Exhibits  Identified 

30.  There  are  attached  hereto  the  following  described  and 
identified  exhibits,  which  have  been  prepared  by  ap¬ 
plicant  (if  an  individual  or  partnership)  or  by  or  under 
the  direction  of  officers  or  employees  of  the  applicant 
whose  respective  names  and  official  titles  appear  oppo¬ 
site  the  exhibit  prepared  by  each.  (List  here  all  ex¬ 
hibits  attached  to  the  application) : 

173 

Name  of  officer  or  employee 
(1)  by  whom  or  (2)  under 

Exhibit  whose  direction  exhibit  was  Official 


number 

Description,  of  information 

prepared  (show  which) 

title 

“A” 

Financial  Statement 

By  Applicant 

Owner 

“B” 

Control  Operation, 

u 

u 

etc., 

“C” 

Program  Service 

i  i 

it 

“I)” 

Staff 

n 

a 

“E” 

Network  contracts 

n 

tt 

Public  Interest 

a 

a 

“G” 

Competition 

a 

it 

174  31.  There  are  listed  below  the  names  and  addresses  of 
all  counsel  (legal,  engineering,  accounting,  or  persons 
in  any  other  capacity),  together  with  the  name  and 
address  of  firm,  if  any,  with  which  connected  who  pre¬ 
pared  or  assisted  in  preparing  the  application  and/or 
exhibits.  (Identify  opposite  the  name  of  each  such 
person  the  paragraph  number  of  this  application 
and/or  the  exhibit  which  he  prepared  or  assisted  in 
preparing.  Where  the  answer  contained  in  any  such 
paragraph  or  exhibit  involves  representations  of  fact 
an  affidavit  must  be  furnished  from  the  person  on  whose 
knowledge  the  statement  is  based  to  the  effect  that  the 
facts  stated  are  true  of  his  own  knowledge,  except  as  to 
such  statements  as  are  therein  stated  on  information 
and  belief,  and  as  to  such  statements  he  believes  them 
to  be  true.  Where  the  statement  of  information  con¬ 
sists  of  expert  opinion  such  statement  must  be  signed  by 
the  attorney,  engineer,  or  accountant.  There  must 
also  be  included  in  such  statement  a  full  description  of 
the  qualifications  of  the  expert.) 
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Paragraph 
or  exhibit 
number 


Description  of  information 

General  Legal  Counsel 
Engineering  Counsel 


Name  and  address  of  the  party 
who  prepared  or  assisted  in 
preparing  the  paragraph  or 
Exhibit  and  name  and  ad¬ 
dress  of  firm  with  which 
connected 

Fisher  and  Way  land 
902  Earle  Bldg. 
Washington  4,  D.  C. 
A.  D.  Ring 
Munsey  Bldg. 
Washington  4,  D.  C. 


175  Authority  of  Any  Other  Regulatory  Agency 

Obtained 

32.  If  any  part  of  the  proposal  involved  in  this  application 
is  subject  to  regulation  or  approval  by  any  other  Fed¬ 
eral  or  State  body,  show  here  the  character  and  status 
of  such  proceeding  and  submit  certified  copies  of  all 
pleadings  filed  therewith,  together  with  any  orders  is¬ 
sued  by  said  body.  None. 

33.  If  the  construction  permit  is  granted,  the  construction 
will  be  commenced  within  60  days  of  the  granting  there¬ 
of  and  will  be  completed  and  the  station  ready  for 
operation  within  180  days  thereafter. 

34.  The  applicant  waives  any  claim  to  the  use  of  any  par¬ 
ticular  frequency  or  of  the  ether  as  against  the  regula¬ 
tory  power  of  the  United  States  because  of  the  previous 
use  of  the  same,  whether  by  license  or  otherwise,  and 
requests  a  construction  permit  in  accordance  with  this 
application. 

35.  (A)  Applicant,  if  a  legal  entity  other  than  an  indi¬ 

vidual  or  partnership,  states : 

(a)  That  the  making  of  this  application  is  author¬ 
ized  by  (Resolution  or  act)  . 

of  the  (Board  of  directors  or  other  governing 

body)  . .  adopted 

at  a  meeting  held  at  (Place) . 

on  (Date)  . 

176  (b)  That  there  are  attached  hereto  as  Exhibits 

.  properly  certified  copies  of  ex¬ 
tracts  from  the  minutes  of  said  meeting1  af¬ 
firmatively  showing: 


x  See  footnote  1  on  page  3. 
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(1)  That  a  quorum  of  members  required  by 
the  bylaws  having  authority  to  act  was 
present. 

(2)  That  the  resolution  was  voted  upon  fa¬ 
vorably  by  a  majority  (or  the  number 
required  by  the  bylaws)  of  those  present 
and  having  authority  to  vote  on  the 
resolution. 

(3)  That  the  officer  executing  this  application 
is  authorized  to  do  so. 

(B)  If  application  is  executed  on  behalf  of  applicant 
by  attorney  there  is  attached  hereto  as  Exhibit 
. cogent  evidence  of  his  authority  to  act.10 

36.  All  the  statements  made  in  the  application  and  attach¬ 
ed  exhibits  are  considered  material  representations, 
and  all  the  exhibits  are  a  material  part  hereof  and  are 
incorporated  herein  as  if  set  out  in  full  in  the  applica¬ 
tion. 

Dated  this  24th  day  of  August,  1946. 

Thomas  N.  Beach, 

(Name  of  applicant) 


By . 

(Authorized  officer  or  attorney)1* 
177  Subscribed  and  sworn  to  before  me  this  24th  day  of 
August,  1946. 


Mary  Boykin, 

[seal]  Notary  Public. 

(Notary  public’s  seal  must  be  affixed  where  law  of  juris¬ 
diction  requires,  otherwise  state  that  law  does  not  require 
seal.) 

My  commission  expires  September  17, 1947. 


14  Must  be  executed  by  applicant,  if  an  individual ;  by  one  of  the  partners  of 
applicant,  if  a  partnership;  by  an  officer  of  applicant,  if  a  corporation  or 
association  or  by  attorney  of  applicant  only  under  conditions  shown  in  Sec. 
1.121,  Rules  of  Practice  and  Procedure,  in  which  event  satisfactory  evidence 
of  disability  of  applicant  or  his  absence  from  the  continental  United  States, 
and  authority  of  attorney  to  act  must  be  submitted  with  application. 
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(Be  sure  all  necessary  information  is  furnished  and  all 
questions  are  fully  answered.  If  any  portions  of  the  appli¬ 
cation  are  not  applicable,  specifically  so  state,  and  show 
reasons  therefor.  Defective  applications  may  be  returned 
without  consideration.) 


•  *  # 

191 


City  of  Washington, 

District  of  Columbia. 

A.  D.  Bing,  being  first  duly  sworn  upon  oath  deposes  and 
says  that  he  is  a  consulting  radio  engineer,  a  partner  of  the 
firm  of  Ring  &  Clark,  Washington,  D.  C.  His  qualifica¬ 
tions  as  an  engineer  are  known  to  the  Federal  Communica¬ 
tions  Commission  through  his  employment  by  the  Commis¬ 
sion  from  1934  to  1941,  and  through  his  statements  in  hear¬ 
ings  before  the  Commission.  He  states  that  the  calcula¬ 
tions  and  exhibits  in  the  accompanying  report  were  made 
by  him  personally  or  under  his  direction  and  that  all  facts 
contained  therein  are  true  of  his  own  knowledge  except 
where  stated  to  be  on  information  or  belief,  and  as  to  those 
facts,  he  believes  them  to  be  true. 

A.  D.  Ring, 
Affiant. 

Subscribed  and  sworn  to  before  me  this  2  day  of  October, 
1946. 

Mildred  G.  Murman, 
Notary  Public. 

My  Commission  expires  11/15/47. 

•  •  •  • 
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224  Before  the 

Federal  Communications  Commission 
Washington,  D.  C. 


In  re  Application 
of 


Johnston  Broadcasting  Company,  a 
partnership  composed  of  George 
Johnston  and  George  Johnston, 
Jr.  Birmingham,  Alabama. 

For  Construction  Permit. 


> 


Docket  No.  7945. 
File  No.  B3-P-5016 


Order 


At  a  session  of  the  Federal  Communications  Commission, 
held  at  its  offices  in  Washington,  D.  C.,  on  the  7th  day  of 
November,  1946; 

The  Commission  having  under  consideration  the  above- 
entitled  application  requesting  a  construction  permit  for 
a  new  standard  broadcast  station  to  operate  on  850  kc,  with 
power  of  1  kw  night;  5  kw  local  sunset,  employing  a  direc¬ 
tional  antenna  for  night  use,  unlimited  time,  at  Birming¬ 
ham,  Alabama; 

It  is  ordered,  That  pursuant  to  Section  309(a)  of  the 
Communications  Act  of  1934,  as  amended  the  said  appli¬ 
cation  BE,  AND  IT  IS  HEREBY,  DESIGNATED  FOR  HEARING  IN  A 

Consolidated  Proceeding  with  the  application  of  Thomas 
N.  Beach,  (WTNB)  (File  No.  B3-P-5332)  requesting  a  con¬ 
struction  permit  to  change  the  facilities  of  Station  WTNB 
at  Birmingham,  Alabama,  from  1490  kc,  with  250  w  power, 
unlimited  time,  to  850  kc,  with  power  of  1  kw  night,  5  kw 
local  sunset,  employing  a  directional  antenna  for  night  use, 
unlimited  time,  at  a  time  and  place  to  be  designated  by 
subsequent  order  of  the  Commission,  upon  the  following 
issues : 

1.  To  determine  the  legal,  technical,  financial,  and  other 
qualifications  of  the  applicant  partnership  and  the 
partners  to  construct  and  operate  the  proposed  sta¬ 
tion. 

2.  To  determine  the  areas  and  populations  which  may 
be  expected  to  gain  primary  service  from  the  operation 
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of  the  proposed  station  and  the  character  of  other 
broadcast  service  available  to  those  areas  and  popu¬ 
lations. 

3.  To  determine  the  type  and  character  of  program  ser¬ 
vice  proposed  to  be  rendered  and  whether  it  would 
meet  the  requirements  of  the  populations  and  areas 
proposed  to  be  served. 

4.  To  determine  whether  the  operation  of  the  proposed 
station  would  involve  objectionable  interference  with 
any  existing  broadcast  stations  and,  if  so,  the  nature 
and  extent  thereof,  the  areas  and  populations  affected 
thereby,  and  the  availability  of  other  broadcast  ser¬ 
vice  to  such  areas  and  populations. 

224A  5.  To  determine  whether  the  operation  of  the  pro¬ 
posed  station  would  involve  objectionable  interfer¬ 
ence  with  the  services  proposed  in  any  other  pending 
applications  for  broadcast  facilities  and,  if  so,  the 
nature  and  extent  thereof,  the  areas  and  populations 
affected  thereby,  and  the  availability  of  other  broad¬ 
cast  service,  to  such  areas  and  populations. 

6.  To  determine  whether  the  installation  and  operation  of 
the  proposed  station  would  be  in  compliance  with  the 
Commission’s  Rules  and  Standards  of  Good  Engin¬ 
eering  Practice  Concerning  Standard  Broadcast  Sta¬ 
tions. 

7.  To  determine  on  a  comparative  basis  which,  if  either 
of  the  applications  in  this  consolidated  proceeding 
should  be  granted. 

By  the  Commission, 

T.  J.  Slowte 

[seal]  Secretary. 
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225  Before  the 

Federal.  Communications  Commission 
Washington,  D.  C. 

In  re  Application 
of 

Thomas  N.  Beach  (WTNB)  Birm¬ 
ingham,  Alabama, 

For  Construction  Permit. 

Appearance 

Comes  now  Thomas  N.  Beach,  by  his  attorneys,  and 
'  hereby  files  his  written  appearance  in  the  above-entitled 
matter  and  gives  notice  that  he  will  appear  and  present 
evidence  on  the  issues  specified  in  the  notice  of  hearing 
thereon,  on  such  date  and  place  as  may  be  fixed  for  hear¬ 
ing  by  the  Commission. 

Respectfully  submitted, 

Thomas  N.  Beach, 

Ben  S.  Fisher, 

Charles  V.  Wayland, 
Charles  F.  Duvall, 
John  P.  Southetmayd, 
His  Attorneys. 

By  John  P.  Southmayd. 

Address : 

902  Earle  Bldg. 

Washington  4,  D.  C. 

Dated:  November  15,  1946.  •  *  * 


L  Docket  No.  7946. 
f  File  No.  B3-P-5332. 
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Affidavit  of  Service 

City  of  Washington, 

District  of  Columbia. 

Mildred  E.  Carter,  being  first  duly  sworn  on  oath,  de¬ 
poses  and  says  that  she  has  this  day  sent  by  regular  mail, 
postpaid,  a  true  and  correct  copy  of  the  foregoing  Appear¬ 
ance  to  the  following: 

Franklin  K.  Lane,  Esq., 

822  Southern  Bldg., 

Washington,  D.  C. 

Attorney  for  Johnston  Broadcasting  Company, 
a  partnership  composed  of  George  Johnston 
and  George  Johnston,  Jr. 

Mildred  E.  Carter. 

Subscribed  and  sworn  to  before  me  this  15th  day  of  No¬ 
vember,  1946. 

Mildred  G.  Mijrnan, 
[seal]  Notary  Public ,  D.  C. 

My  commission  expires:  11/15/47. 
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226 


Appearance  Blank 

Federal  Communications  Commission 


In  the  Matter 


of 


Thomas  N.  Beach  (WTNB) 
ingham,  Alabama, 

For  Construction  Permit. 


Birm- 


Docket  No.  7946. 


APPEARANCE 

The  record  will  show  the  entry  of  my  appearance  as 
counsel  for  Applicant  XX 

. in  the  above-entitled  matter 

(Other)  (Name  of  Party) 

Ben  S.  Fisher, 
Charles  V.  Wayland, 
Charles  F.  Duvall, 
John  P.  Southmayd, 
His  Attorneys. 

By  John  P.  Southmayd. 
(Attorney) 

Address:  902  Earle  Bldg., 

Washington  4,  D.  C. 

Dated:  November  15,  1946. 

(See  sections  1.37  and  1.39  of  F.  C.  C.  regulations) 
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227  Franklin  K.  Lane 

ATTORNEY  AT  LAW 

Washington,  D.  C. 

Telephone  National  2155  822  Southern  Building 

November  18,  1946 

Federal  Communications  Commission 
Washington,  D.  C. 

Attention:  Mr.  T.  J.  Slowie,  Secretary 

Johnston  Broadcasting  Company 
In  re:  Docket  No.  7945 

Thomas  N.  Beach 
In  re:  Docket  No.  7946 


Gentlemen : 

Attached  hereto  you  will  please  find  fifteen  copies  of  the 
“Notice  of  Appearance”  of  Mr.  Walburn  and  myself. 

It  is  my  understanding  that  the  above  two  matters  have 
been  consolidated  for  hearing  and,  therefore,  this  notice 
would  apply  to  both  matters. 

Yours  very  truly, 

Franklin  K.  Lane. 


FKL:hm 

Encs. 
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228  Before  the 

Federal  Communication  Commission 
Washington,  D.  C. 


In  re  Application 
of 

Johnston  Broadcasting  Company, 
a  partnership  composed  of  George 
Johnston  and  George  Johnston, 
Jr.,  Birmingham,  Alabama, 

For  Construction  Permit. 


> 


Docket  No.  7945. 
File  No.  B3-P-5016. 


In  re.  Application 
|  of 

Thomas  N.  Beach  (WTNB)  Birm¬ 
ingham,  Alabama, 

For  Construction  Permit. 

APPEARANCE 

The  Johnston  Broadcasting  Company,  by  its  attorneys, 
hereby  files  its  written  appearance  in  the  above  entitled 
matter  and  gives  notice  that  it  will  appear  and  present 
evidence  on  the  issues  specified  in  the  notice  of  hearing 
thereon,  on  such  date  and  place  as  may  be  fixed  for  hear¬ 
ing  by  the  Commission. 

Respectfully  submitted, 

Johnston  Broadcasting  Company, 
By  Franklin  K.  Lane, 

By  Orville  H.  Walburn, 

Attorneys . 

Address : 

822  Southern  Building, 

Washington,  D.  C. 


>.  Docket  No.  7946. 
File  No.  B3-P-5332. 
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Affidavit  of  Service 

City  of  Washington, 

District  of  Columbia. 

Helen  McDonald,  being  first  duly  sworn  on  oath,  de¬ 
poses  and  says  that  she  has  this  day  sent  by  regular  mail, 
postpaid,  a  true  and  correct  copy  of  the  foregoing  Appear¬ 
ance  to  the  following: 

Fisher  and  Wayland 
902  Earle  Building, 

Washington  4,  D.  C. 

Attorneys  for  Thomas  N.  Beach. 

Helen  McDonald. 

Subscribed  and  sworn  to  before  me  this  18th  day  of 
November,  1946. 

Gertrude  Ellis, 

[seal]  Notary  Public,  D.  C. 

My  commission  expires  6/15/51. 

229  Franklin  K.  Lane 

i 

Attorney  at  Law 
Washington,  D.  C. 

Telephone  National  2155  822  Southern  Building 

February  10, 1947 

Federal  Communications  Commission, 

Washington,  D.  C. 

Gentlemen : 

I  am  herewith  transmitting  to  you  on  behalf  of  the 
Johnston  Broadcasting  Company  amendments,  in  tripli¬ 
cate,  to  Section  30,  Exhibits  10  and  11  of  their  applica¬ 
tion  previously  filed,  Docket  No.  7945.  There  are  also 
enclosed  fifteen  copies  of  the  Petition  for  Leave  to  Amend 
the  application,  service  today  having  been  made  by  mail, 
postpaid,  to  the  attorney  for  Thomas  N.  Beach,  whose 
application,  Docket  No.  7946,  is  consolidated  herewith. 

Yours  very  truly, 

Franklin  K.  Lane. 


FKL:hm 
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230  Before  the 

Federal  Communications  Commission 
Washington  25,  D.  C. 


In  re  Application 
of 


Johnston  Broadcasting  Company, 
a  partnership  composed  of  George 
Johnston  and  George  Johnston, 
Jr.,  Birmingham,  Alabama, 

For  Construction  Permit. 


Docket  No.  7945. 
File  No.  B3-P-5016. 


In  re  Application 
of 

Thomas  N.  Beach  (WTNB) 
ingham,  Alabama, 

For  Construction  Permit. 


L  Docket  No.  7946. 
Birm-  f  File  No_  B3_p_5332. 


J 


Petition  for  Leave  to  Amend 

Now  comes  the  Johnston  Broadcasting  Company,  by  its 
attorneys,  and  respectfully  requests  permission  to  amend 
the  above  described  application,  Section  30,  Exhibits  10 
and  11.  Such  amendments  refer  to  program  service  pro¬ 
posed  and  analyses  thereof. 

The  said  amendment,  in  triplicate,  is  simultaneously  filed 
herewith  and  will  neither  adversely  affect  any  of  the  par¬ 
ties  to  the  proceeding  nor  change  any  of  the  issues  here¬ 
tofore  promulgated. 

Respectfully  submitted, 

Johnston  Broadcasting  Company, 
By  Franklin  K.  Lane, 

By  Orville  H.  W  alb  urn, 

Attorneys. 

Franklin  K.  Lane, 

Orville  H.  Walburn, 

822  Southern  Building, 

Washington,  D.  C. 
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Affidavit  of  Service 

City  of  Washington, 

District  of  Columbia. 

I,  Helen  McDonald,  having  been  first  duly  sworn  on 
oath,  depose  and  say  that  I  have  this  day  sent  by  regular 
United  States  mail,  postage  prepaid,  copies  of  the  fore¬ 
going  Petition  for  Leave  to  Amend  to  the  following: 

John  P.  Southmayd,  Esq.,  Attorney  for  Thomas  N.  Beach, 
c/o  Fisher  and  Way  land,  Earle  Building,  Washington,  D. 
C. 

Helen  McDonald, 

Subscribed  and  sworn  to  before  me  this  10th  day  of 
February,  1947. 

Gertrude  Ellis, 

[seal]  Notary  Public,  D.  C. 

My  Commission  expires  June  15,  1951. 
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232  Johnston  Broadcasting  Company 

Docket  No.  7945 

Amendments  to  Section  30,  Exhibits  10  and  11 

233  Johnston  Broadcasting  Company 

234  State  of  Alabama  ) 

r  SS  * 

County  of  Jefferson  \ 

The  Johnston  Broadcasting  Company  respectfully  re¬ 
quests  that  its  application,  Docket  No.  7945,  File  No.  B — P- 
5016,  requesting  a  construction  permit  for  a  standard  broad¬ 
cast  station  in  Birmingham,  Alabama,  be  amended  with  re¬ 
spect  to  Section  30  of  the  application  and  Exhibits  10  and 
11,  which  amendments  relate  to  program  service  and  pro¬ 
gram  analysis.  Applicant  further  states  that  all  data  and 
material  contained  in  such  amendments  are  material  rep¬ 
resentations  and  a  material  part  of  the  application  pre¬ 
viously  filed. 

Respectfully  submitted, 


Johnston  Broadcasting  Company, 
By:  G-eorge  Johnston, 

George  Johnston,  partner. 

By:  George  Johnston,  Jr., 

George  Johnston,  Jr.,  partner 
Subscribed  and  sworn  to  before  me,  this  the  29th  day  of 
January,  1947. 


[seal] 


Mattie  Jones, 
Notary  Public. 


235  Section  30  (b) 

The  figures  75%  commercial  and  25%  sustaining  as  used 
herein  reflect  peak  operation  of  the  station.  For  a  typical 
peak  operation  schedule,  see  Exhibit  10  of  the  application. 
Average  annual  operation  of  the  station  is  based  on  a  55% 
commercial,  45%  sustaining  operation.  A  typical  schedule 
for  such  operation  may  be  found  in  the  schedule  attached 
which  amends  Exhibit  10  of  the  original  application. 
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236  Exhibit  11 

Applicant  proposes  an  annual  average  operation  of  55% 
commercial,  45%  sustaining  time.  It  is  recognized,  how¬ 
ever,  that,  from  time  to  time  during  certain  business  peaks, 
commercial  time  may  reach  a  maximum  of  75%  and,  at  other 
times,  may  fall  as  low  as  35%,  these  fluctuations  being 
recognized  as  characteristic  of  the  industry  with  respect  to 
business  seasons.  The  average  annual  operation  of  the 
station,  however,  is  reflected  in  the  program  schedule  at¬ 
tached  hereto  which  amends  Exhibit  10.  Peak  operation  is 
reflected  through  the  schedules  in  Exhibit  10,  a  part  of  the 
original  application. 


237  Exhibit  10 

The  attached  program  schedule  amends  Exhibit  10  of  the 
original  application  and  has  been  designed  to  show  a 
schedule  (for  both  network  and  non-network  operation) 
under  which  the  applicant  would  expect  to  sell  55%  of  the 
station  time.  The  material  herein  represents  an  average 
annual  operation. 
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EXHIBIT  10— Amended  SEGMENT  ANALYSIS 

Network  Operation  Peak  Period  Schedule 


8:00  A.  M. 

—  6:00  P.M.— 

Other 

Total: 

6:00  P.  M. 

— 11 :00  P.  M. 

Hours 

Hours 

—  % 

Hours 

-% 

Hours  —  % 

Hours — % 

NC 

24.50 

35.0 

13.50 

38.6 

38.00—  30.2 

NS 

9.00 

12.9 

8.50 

24.3 

3.00  14.3 

20.50—  16.3 

RC 

23.50 

33.6 

1.50 

4.3 

4.75  22.6 

29.75—  23.6 

RS 

1.50 

2.1 

2.50 

7.1 

4.00—  3.2 

WC 

4.25 

6.1 

1.75 

5.0 

6.25  29.8 

12.25—  9.7 

WS 

.25 

.4 

.25—  Ji 

LC 

5.50 

7.8 

2.50 

7.1 

5.50  26.2 

13.50—  10.7 

LS 

1.50 

2.1 

4.75 

13.6 

1.50  7.1 

7.75—  6.1 

70.00—100.0 

35.00—100.0 

21.00—100.0 

126.00—100.00 
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EXHIBIT  10 — Amended  SEGMENT  ANALYSIS 

Non-Network  Operation  Peak  Operation  Schedule 


8:00  A.M.—  6:00  P.M. 
6:00  P.  M.  — 11:00  P.  M. 


Hours 

—  % 

Hours 

—  % 

EC 

40.75 

58.2 

9.75 

27.8 

RS 

7.25 

10.3 

8.50 

24.3 

WC 

10.25 

14.7 

5.00 

14.3 

WS 

3.50 

5.0 

LC 

6.75 

3.75 

10.8 

LS 

1.50 

8.00 

22.8 

i 

70.00—100.0 

35.00—100.0 

Other 

Hours 

Total 

• 

• 

Hours 

—  % 

Hours  - 

-% 

4.75 

22.6 

55.25 

43.8 

3.00 

14.3 

18.75 

14.9 

6.25 

29.8 

21.50 

17.1 

3.50 

2.8 

5.50 

26.2 

16.00 

12.7 

1.50 

7.1 

11.00 

8.7 

21.00—100.00  126.00—100.00 
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SEGMENT  ANALYSIS 

Network  Operation  Average  Operation 


8:00  A.  M. 

—  6:00  1 

P.  M.— 

Other 

Total 

• 

• 

6:00] 

P.M. 

—  11:00] 

P.M. 

Hours 

Hours 

—  % 

Hours 

—  % 

Hours 

—  % 

Hours  - 

-% 

NC 

18.50 

26.4 

13.50 

38.7 

32.00 

25.4 

NS 

15.00 

21.3 

8.50 

24.4 

3.00 

14.3 

26.50 

21.0 

RC 

17.25 

25.3 

4.75 

22.6 

22.00 

17.5 

RS 

7.75 

11.0 

4.00 

11.5 

11.75 

9.3 

WC 

4.00 

5.6 

.25 

.8 

3.25 

15.4 

7.50 

6.2 

WS 

.50 

.7 

1.50 

4.2 

3.00 

14.3 

5.00 

3.8 

LC 

2.50 

3.4 

1.50 

4.2 

3.50 

16.7 

7.50 

6.0 

LS 

4.50 

6.3 

5.75 

16.2 

3.50 

16.7 

13.75 

10.8 

70.00—100.00  35.00—100.00  21.00—100.00  126.00—100.00 
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241  SEGMENT  ANALYSIS 

Non-Network  Operation  Average  Operation  Schedule 


8:00  A.  M. 
6 :00  P.  M. 

—  6:00  P.M.— 
— 11 :00  P.  M. 

Other 

Hours 

Total 

• 

• 

Hours 

—  % 

Hours 

—  % 

Hours 

—  % 

HotTrs- 

-% 

RC 

29.00 

41.4 

7.25 

20.7 

4.75 

22.6 

41.00 

32.5 

RS 

19.00 

27.1 

10.00 

28.6 

3.00 

14.3 

32.00 

25.4 

WC 

8.75 

12.5 

3.50 

10.0 

3.25 

15.4 

15.50 

12.3 

WS 

5.00 

7.2 

1.50 

4.3 

3.00 

14.3 

9.50 

7.5 

LC 

5.25 

7.5 

3.75 

10.7 

3.50 

16.7 

12.50 

10.0 

LS 

3.00 

4.3 

9.00 

25.7 

3.50 

16.7 

15.50 

12.3 

70.00—100.00  35.00—100.00  21.00—100.00  126.00—100.00 
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EXHIBIT  10— Amended  PROGRAM  SCHEDULE 


Network  Operation 

Monday  through  Friday  6 :00  A.  M.  —  6 :00  P.  M. 


Time 

Title 

Source 

Length 

Type 

6:00  A.M. 

White  Chapel 

LC 

30:00 

Religious 

6:30 

Farm  Fair 

LS 

15:00 

Agriculture 

6:45 

Headlines 

WC 

15:00 

News 

7:00 

Music  Box 

RC 

30 :00 

Entertainment 

7:30 

Headlines 

WC 

15 :00 

News 

7:45 

Music  Box 

RC 

15 :00 

Entertainment 

8:00 

Frazier  Hunt 

NC 

15:00 

News 

8:15 

850  Club 

RS 

15 :00 

Entertainment 

8:30 

850  Club 

RC 

30:00 

Entertainment 

9:00 

Headlines 

WC 

15:00 

News 

9:15 

Music  for  You 

RC 

15 :00 

Entertainment 

9:30 

Married  —  Life 

NS 

30:00 

Entertainment 

10:00 

Sacred  Thoughts 

LS 

30:00 

Religious 

10:30 

Take  It  Easy 

NC 

15:00 

Entertainment 

10:45 

Victor  Lindlahr 

NC 

15:00 

Informative 

11:00 

Lyle  Van 

NC 

15:00 

News 

11:15 

Morton  Downey 

NC 

15:00 

Entertainment 

11:30 

850  Club 

RS 

30:00 

Entertainment 

12 :00  Noon 

News  for  Women 

NS 

15 :00 

News 

12:15 

850  Club 

RC 

30:00 

Entertainment 

12:45 

John  J.  Anthony 

NC 

15:00 

Entertainment 
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Time 

Title 

1:00 

Cedric  Foster 

1:15 

Regal  Rhythms 

1:30 

Queen  for  a  Day 

2:00 

Confessions 

2:30 

Headlines 

2:45 

Waltz  Time 

3:00 

850  Club 

3:45 

Headlines 

4:00 

850  Club 

4:45 

4:45  Edition 

5:00 

Here’s  Howe 

5:15 

Superman 

5:30 

Cap’t  Midnight 

5:45 

Tom  Mix 
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EXHIBIT 

10 — Amended 

Network 

Saturday 

Time 

Title 

6 :00  A.  M. 

White  Chapel 

6:30 

Farm  Fair 

6:45 

Headlines 

7:00 

Music  Box 

7:30 

Headlines 

7:45 

Music  Box 

8:00 

Headlines 

8:15 

850  Club 

8:30 

850  Club 

9:00 

Headlines 

9:15 

850  Club 

9:30 

Rainbow  House 

10:00 

Sacred  Thoughts 

10:30 

Snow  Village 

11:00 

House  Mystery 

11:30 

850  Club 

12 :00  Noon 

Opry  House 

1:00  P.  M. 

Headlines 

1:15 

Siesta 

1:30 

Marine  Band 

2:00 

Sinfonietta 

2:30 

Headlines 

2:45 

Melodic  Moods 

Source 

Length 

Type 

NC 

15:00 

News 

RC 

15:00 

Entertainment 

NC 

30:00 

Entertainment 

NS 

30:00 

Entertainment 

NS 

15:00 

News 

RC 

15:00 

Entertainment 

RS 

45 :00 

Entertainment 

WC 

15:00 

News 

RC 

45 :00 

Entertainment 

LC 

15:00 

Local  News 

NS 

15:00 

Children’s  Pgm. 

NC 

15:00 

Children’s  Pgm. 

NC 

15:00 

Children’s  Pgm. 

NC 

15:00 

Children’s  Pgm. 

PROGRAM  SCHEDULE 
Operation 

6:00  A.  M.  — 6:00  P.  M. 


Source 

Length 

Type 

LC 

30 :00 

Religious 

LS 

15:00 

Agriculture 

WS 

15:00 

News 

RC 

30:00 

Entertainment 

WC 

15:00 

News 

RC 

15:00 

Entertainment 

WC 

15:00 

News 

RS 

15:00 

Entertainment 

RC 

30:00 

Entertainment 

WC 

15:00 

News 

RC 

15:00 

Entertainment 

NS 

30:00 

Children’s  Pgm. 

LS 

30:00 

Religious 

NS 

30 :00 

Children’s  Pgm. 

NC 

30:00 

Entertainment 

RC 

30:00 

Entertainment 

NS 

60 :00 

Entertainment 

WC 

15:00 

News 

RC 

15:00 

Entertainment 

RC 

30:00 

Entertainment 

NS 

30:00 

Entertainment 

WS 

15:00 

News 

RC 

15:00 

Entertainment 

45 


3:00 

Los  Angeles  Orch. 

3:30 

Waltz  Time 

3:45 

Headlines 

4:00 

Sports  Parade 

4:30 

Tea  Time 

4:45 

4:45  Edition 

5:00 

850  Club 

5:30 

Headlines 

5:45 

850  Club 
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EXHIBIT 

10 — Amended 

Network 

Sunday 

Time 

Title 

6:00  A.  M. 

White  Chapel 

7:00 

Headlines 

7:15 

Melodies 

7:30 

Simple  Thought 

8:00 

Headlines 

8:15 

Waltz  Time 

8:30 

Sacred  Moment 

9:00 

Headlines 

9:15 

Symphonie 

9:30 

Chaplain  Jim 

10:00 

Morning  Prayer 

10:30 

Review  Stand 

11:00 

Church  Service 

12 :00  Noon 

World  Roundup 

12:15  P.  M. 

850  Club 

1:00 

Along  Trail 

1:30 

Bill  Cunningham 

1:45 

World  Tomorrow 

2:00 

Talent  Shop 

2:30 

Vera  Holly  Sings 

3:00 

Murder  Hobby 

3:30 

True  Detective 

4:00 

The  Shadow 

4:30 

Quick  as  a  Flash 

5:00 

Those  Websters 

5:30 

Cedric  Foster 

5:45 

World  Roundup 

NS 

30:00 

Educational 

RC 

15:00 

Entertainment 

WC 

15:00 

News 

NS 

30 :00 

Sports  Feature 

RC 

15:00 

Entertainment 

LC 

15:00 

Local  News 

RC 

30:00 

Entertainment 

WC 

15 :00 

News 

RC 

15:00 

Entertainment 

PROGRAM  SCHEDULE 


Operation 

6:00  A.  M.  — 6:00  P.  M. 


Source 

Length 

Type 

LC 

60:00 

Religious 

WC 

15:00 

News 

RC 

15:00 

Entertainment 

LC 

30 :00 

Religious 

WC 

15:00 

News 

RC 

15:00 

Entertainment 

LC 

30:00 

Religious 

WC 

15:00 

News 

RC 

15 :00 

Entertainment 

NS 

30:00 

Educational 

LC 

30:00 

Religious 

NS 

30:00 

Educational 

LS 

60:00 

Religious 

NS 

15:00 

News 

RC 

45:00 

Entertainment 

NS 

30:00 

Entertainment 

NC 

15:00 

News 

NS 

15:00 

Educational 

LS 

30:00 

Entertainment 

NS 

30:00 

Entertainment 

NC 

30:00 

Entertainment 

NC 

30:00 

Entertainment 

NC 

30:00 

Entertainment 

NC 

30:00 

Entertainment 

NC 

30 :00 

Entertainment 

NC 

15:00 

News 

NS 

15 :00 

News 
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EXHIBIT  10— Amended  PROGRAM  SCHEDULE 


Network  Operation 


Monday 


Time 

Title 

6:00  P.M. 

Fulton  Lewis 

6:15 

Highlights 

6:30 

Henry  Taylor 

6:45 

Bill  Brandt 

7:00 

Bulldog  Drummond 

7:30 

Youth  Forum 

8:00 

Gabriel  Heatter 

8:15 

Beal  Stories 

8:30 

Spotlight  Bands 

9:00 

Fight  of  Week 

10:00 

All  the  News 

10:15 

Serenade 

10:30 

Ebony  Moods 

11:00 

Headlines 

11:15 

Dance  Parade 

11:45 

Final  Edition 

Tuesday 

Time 

Title 

6 :00  P.  M. 

Fulton  Lewis 

6:15 

Highlights 

6:30 

American  Legion 

6:45 

Bill  Brandt 

7:00 

Nick  Carter 

7:30 

The  Falcon 

8:00 

Gabriel  Heatter 

8:15 

Real  Stories 

8:30 

American  Forum 

9:15 

Upton  Close 

9:30  . 

Masterworks 

10:00 

All  the  News 

10:15 

Serenade 

10:30 

Ebony  Moods 

11:00 

Headlines 

11:15 

Dance  Parade 

11:45 

Final  Edition 

6:00  P.  M.  — 12:00  M. 


Source 

Length 

Type 

NC 

15:00 

News 

LS 

15:00 

Sports 

NC 

15:00 

News 

NS 

15:00 

Sports 

NC 

30:00 

Entertainment 

LS 

30 :00 

Educational 

NC 

15:00 

News 

NC 

15:00 

Entertainment 

NC 

30:00 

Entertainment 

NC 

60.00 

Sports 

WS 

15:00 

News 

RS 

15:00 

Entertainment 

LS 

30:00 

Entertainment 

WS 

15:00 

News 

NS 

30 :00 

Entertainment 

WS 

15:00 

News 

6:00  P.M.  — 12:00  M. 


Source 

Length 

Type 

NC 

15 :00 

News 

LS 

15:00 

Sports 

LS 

15:00 

Fraternal 

NS 

15:00 

Sports 

NS 

30:00 

Entertainment 

NC 

30:00 

Entertainment 

NC 

15:00 

News 

NC 

15:00 

Entertainment 

NS 

45:00 

Educational 

NS 

15:00 

News 

RS 

30:00 

Educational 

WS 

15:00 

News 

RS 

15.00 

Entertainment 

LS 

30 :00 

Entertainment 

WS 

15:00 

News 

NS 

30:00 

Entertainment 

WS 

15:00 

News 
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EXHIBIT  10 — Amended  PROGRAM  SCHEDULE 


Network  Operation 

Wednesday  6 :00  P.  M.  — 12 :00  M. 


Time 

Title 

Source 

Length 

Type 

6:00  P.M. 

Fulton  Lewis 

NC 

15:00 

News 

6:15 

Highlights 

LS 

15:00 

Sports 

6:30 

Cecil  Brown 

NS 

15:00 

News 

6:45 

Bill  Brandt 

NS 

15:00 

Sports 

7:00 

Whatfs  Song 

NS 

30:00 

Entertainment 

7:30 

Fresh  Up  Show 

NC 

30 :00 

Entertainment 

8:00 

Gabriel  Heatter 

NC 

15:00 

News 

8:15 

Real  Stories 

NC 

15:00 

Entertainment 

8:30 

Spotlight  Bands 

NC 

30 :00 

Entertainment 

9:00 

Endorsed  by  Dorsey 

NS 

30:00 

Entertainment 

9:30 

Masterworks 

RS 

30 :00 

Educational 

10:00 

All  the  News 

WS 

15:00 

News 

10:15 

Serenade 

RS 

15:00 

Entertainment 

10:30 

Ebony  Moods 

LS 

30 :00 

Entertainment 

11:00 

Headlines 

WS 

15:00 

News 

11:15 

Dance  Parade 

NS 

30:00 

Entertainment 

11:45 

Final  Edition 

WS 

15:00 

News 

Thursday 

6:00  P.M.  — 12:00  M, 

Time 

Title 

Source 

Length 

Type 

6 :00  P.  M. 

Fulton  Lewis 

NC 

15:00 

News 

6:15 

Highlights 

LS 

15 :00 

Sports 

6:30 

YFW  -  DAV 

LS 

15:00 

Fraternal 

6:45 

Bill  Brandt 

NS 

15:00 

Sports 

7:00 

Playhouse 

NS 

30:00 

Educational 

7:30 

Rogue  Gallery 

NC 

30:00 

Entertainment 

8:00 

Gabriel  Heatter 

NC 

15:00 

News 

8:15 

Real  Stories 

NC 

15:00 

Entertainment 

8:30 

Treasure  Hour 

NC 

30:00 

Entertainment 

9:00 

You  Make  News 

NS 

30:00 

News 

9:30 

Masterworks 

RS 

30:00 

Educational 

10:00 

All  the  News 

WS 

15:00 

News 

10:15 

Serenade 

RS 

15:00 

Entertainment 

10:30 

Ebony  Moods 

LS 

30 :00 

Entertainment 

11:00 

Headlines 

WS 

15:00 

News 

11:15 

Dance  Parade 

NS 

30:00 

Entertainment 

11:45 

Final  Edition 

WS 

15:00 

News 
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Friday 


Network  Operation 

6 :00  P.  M.— 12 :00  M. 


Time 

Title 

6:00  P.M. 

Fulton  Lewis 

6:15 

Highlights 

6:30 

Henry  Taylor 

6:45 

Bill  Brandt 

7:00 

Better  Gov’t. 

7:30 

Know  Music 

8:00 

Gabriel  Heatter 

8:15 

Real  Stories 

8:30 

Spotlight  Bands 

9:00 

Take  Notes 

9:30 

Masterworks 

10:00 

All  the  New’s 

10:15 

Serenade 

10:30 

Ebony  Moods 

11 :00 

Headlines 

11:15 

Dance  Parade 

11:45 

Final  Edition 

Saturday 

Time 

Title 

6:00  P.  M. 

Headlines 

6:15 

Highlights 

6:30 

Veteran’s  Aid 

6:45 

I  was  a  Convict 

7:00 

20  Questions 

7:30 

Harry  Savoy 

8:00 

Leave  to  Girls 

8:30 

Jno.  Trimble 

9:00 

Chicago  Theater 

10:00 

All  the  News 

10:15 

Serenade 

10:30 

Ebony  Moods 

11:00 

Headlines 

11:15 

Dance  Parade 

11:45 

Final  Edition 

Source 

Length 

Type 

NC 

15:00 

News 

LC 

15:00 

Sports 

NC 

15:00 

New’s 

NS 

15:00 

Sports 

LS 

30 :00 

Educational 

NS 

30:00 

Entertainment 

NC 

15:00 

News 

NC 

15:00 

Entertainment 

NC 

30:00 

Entertainment 

NC 

30:00 

Entertainment 

RS 

30:00 

Educational 

WS 

15:00 

News 

RS 

15:00 

Entertainment 

LS 

30:00 

Entertainment 

WS 

15:00 

News 

NS 

30:00 

Entertainment 

WS 

15:00 

News 

6:00  P.  M.  — 12:00  M. 


Source 

Length 

Type 

WC 

15:00 

News 

LC 

15:00 

Sports 

LS 

15:00 

Fraternal 

NS 

15:00 

Educational 

NC 

30:00 

Entertainment 

NC 

30:00 

Entertainment 

NC 

30 :00 

Entertainment 

NS 

30:00 

Entertainment 

NS 

60:00 

Entertainment 

WS 

15:00 

News 

RS 

15:00 

Entertainment 

LS 

30:00 

Entertainment 

WS 

15 :00 

News 

NS 

30:00 

Entertainment 

WS 

15:00 

News 
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EXHIBIT  10— Amended  PROGRAM  SCHEDULE 


Network  Operation 

Sunday  6 :00  P.  M.  — 12 :00  M. 


Time 

Title 

Source 

Length 

Type 

6:00  P.M. 

Opera  Revue 

NS 

30 :00 

Educational 

6:30 

Mutual  Music 

NS 

30:00 

Entertainment 

7:00 

Mediation  Board 

NC 

30:00 

Educational 

7:30 

Don’t  Be  Sucker 

NC 

15:00 

Educational 

7:45 

Gabriel  Heatter 

NC 

15:00 

News 

8:00 

Exploring 

NC 

30 :00 

Entertainment 

8:30 

Double  -  Nothing 

NC 

30:00 

Entertainment 

9:00 

Opportunity 

NC 

30:00 

Entertainment 

9:30 

Masterworks 

RS 

30:00 

Educational 

10:00 

Revival  Hour 

RC 

60:00 

Religious 

11:00 

Thoughts 

LS 

60:00 

Religious 
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Non-Network  Operation 


Monday  through  Friday  6 :00  A.  M.  —  6 :00  P.  M. 


Time 

Title 

Source 

Length 

Type 

6:30  A.  M. 

White  Chapel 

LS 

30 :00 

Religious 

6:30 

Farm  Fair 

LS 

15 :00 

Agriculture 

6:45 

News  Review 

WC 

15:00 

News 

7:00 

Music  Box 

RC 

30:00 

Entertainment 

7:30 

News  Review 

WC 

15:00 

News  Summary 

7:45 

Top  of  Morning 

RC 

15:00 

Entertainment 

8:00 

News  Review 

WC 

15:00 

News  Summary 

8:15 

850  Club 

RS 

45:00 

Entertainment 

9:00 

What’s  News 

WC 

15:00 

News  Digest 

9:15 

Music  for  You 

RS 

45 :00 

Entertainment 

10:00 

Sacred  Thoughts 

LC 

30:00 

Religious 

10:30 

Waltz  Time 

RS 

15 :00 

Entertainment 

10:45 

Date  with  Dot 

LS 

15:00 

Informative 

11:00 

News  Review 

WC 

15:00 

News  Summary 

11:15 

Just  Music 

RC 

45 :00 

Entertainment 

12 :00  Noon 

News  for  Everyone 

ws 

15:00 

News  Summary 

12:15  P.M. 

850  Club 

RC 

45:00 

Entertainment 

1:00 

News  Review 

WC 

15:00 

News  Summary 

1:15 

Atomic  Boogie 

RC 

60:00 

Entertainment 

2:15 

News  Review 

WC 

15:00 

News  Summary 

2:30 

Concert  Miniature 

RS 

30:00 

Entertainment 
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Time 

Title 

Source 

Length 

Type 

3:00 

Southland  Memories 

RS 

45 :00 

Entertainment 

3:45 

News  Review 

LC 

15:00 

News  Summary 

4:00 

850  Club 

RC 

45 :00 

Entertainment 

4:45 

Local  News 

LC 

15:00 

Area  Highlights 

5:00 

Behind  Headlines 

WC 

15:00 

News  Analysis 

5:15 

Rhythm  Rhapsody 

RC 

45 :00 

Entertainment 
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EXHIBIT  10— Amended  PROGRAM  SCHEDULE 


Non-Network  Operation 

Saturday*  6 :00  A.  M.  —  6 :00  P.  M. 

r  .  ?  n  >  . 


Time 

Title 

Source 

Length 

Type 

3 :00  P.  M. 

Symphonie 

RS 

30:00 

Entertainment 

4:00  P.M. 

Masterworks 

RS 

30 :00 

Entertainment 

Sunday 

6:00  A.  M.  — 6:00  P.  M. 

6 :00  A.  M. 

White  Chapel 

LC 

60 :00 

Religious 

7:00 

News  Review 

WC 

15:00 

News  Summary 

7:15 

Melodies 

RC 

15:00 

Entertainment 

7:30 

Simple  Thoughts 

LC 

30:00 

Religious 

8:00 

News  Review 

WC 

15:00 

News  Summary 

8:15 

Waltz  Time 

RC 

15:00 

Entertainment 

8:30 

Sacred  Moments 

LC 

30:00 

Religious 

9:00 

News  Review 

WC 

15:00 

News  Summary 

9 :15 

Concert  Miniature 

RC 

45 :00 

Entertainment 

10:00 

Sacred  Thoughts 

LC 

30 :00 

Religious 

10:30 

Just  Music 

RC 

30:00 

Entertainment 

11:00 

Sunday  Services 

LS 

60:00 

Religious 

12 :00  Noon 

News  Review 

WC 

15:00 

News  Summary 

12:15  P.M. 

850  Club 

RC 

45 :00 

Entertainment 

1:00 

News  Review 

WC 

15:00 

News  Summary 

1:15 

Tango  Time 

RC 

15:00 

Entertainment 

1:30 

World  Tomorrow 

WC 

15:00 

Forecast 

1:45 

Congo  Rhythms 

RS 

15:00 

Entertainment 

2:00 

Talent  Shop 

LS 

30.00 

Entertainment 

2:30 

News  Review 

WS 

15:00 

News  Summary 

2:45 

Hawaiian  Moods 

RC 

15:00 

Entertainment 

3:00 

Hour  with  Masters 

RS 

90:00 

Educational 

4:30 

Sunday  Serenade 

RC 

30 :00 

Entertainment 

5:00 

News  Review 

WC 

15:00 

News  Summary 

5:15 

850  Club 

RC 

45 :00 

Entertainment 

*  Saturday  program  schedule  varies  from  Monday  through  Friday  outline 
only  in  the  above  listed  programs. 
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EXHIBIT  10 — Amended  PROGRAM  SCHEDULE 

Non-Network  Operation 


Monday  through  Saturday  6 :00  P.  M.  — 12 :00  M. 


Time 

Title 

Source 

Length 

Type 

6 :00  P.  M. 

News  Review 

WC 

15:00 

News  Summary 

6:15 

Sports  Review 

LC 

15:00 

General  Sports 

6:30 

Better  Health  (Mon) 

LS 

30:00 

Educational 

Am.  Legion  (Tue) 

LS 

30:00 

Informative 

Your  F.B.I.  (Wed) 

LS 

30:00 

Educational 

V.  F.  W.  (Thu) 

LS 

30:00 

Informative 

Rackets,  Inc.  (Fri) 

LS 

30:00 

Educational 

D.  A.  V.  (Sat) 

LS 

30:00 

Informative 

7:00 

Youth  Forum  (Mon) 

LS 

30:00 

Educational 

Varieties 

(T-W-Th-Sat) 

RS 

30:00 

Entertainment 

Better  Gov't  (Fri) 

LS 

30:00 

Educational 

7:30 

Salon  Music 

RS 

30 :00 

Entertainment 

8:00 

News  Review 

WC 

15:00 

News  Summary 

8:15 

850  Club 

RC 

45 :00 

Entertainment 

9:00 

Masterworks 

RS 

60:00 

Educational 

10:00 

All  the  News 

WS 

15:00 

News  Summary 

10:15 

Syncopation 

RS 

15:00 

Entertainment 

10:30 

Songs  in  the  Night 

LS 

30:00 

Entertainment 

11:00 

News  Review 

WS 

15:00 

News  Summary 

11:15 

Slumber  Rhythms 

RS 

30 :00 

Entertainment 

11:45 

News  Review 

WS 

15:00 

News  Summary 

Sunday 

6:00  P.  M.  — 12:00  M. 

Time 

Title 

Source 

Length 

Type 

6:00  P.M. 

News  Review 

WC 

15:00 

News  Summary 

6:15 

Sports  Review 

LC 

15:00 

Gen’l  Summary 

6:30 

Alabama  Parade 

LS 

30:00 

Informative 

7:00 

Evening  Melodies 

RC 

45:00 

Entertainment 

7:45 

News  Review 

WC 

15:00 

News  Summary 

8:00 

Varieties 

RC 

30:00 

Entertainment 

8:30 

Salon  Musicale 

RS 

30 :00 

Entertainment 

9:00 

Revival  Hour 

LC 

60 :00 

Religious 

10:00 

Sacred  Memories 

RC 

60:00 

Religious 

11:00 

Meditation 

LS 

30:00 

Religious 

11:30 

Reverie 

RS 

30:00 

Entertainment 
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252  Before  the 

Federal  Communications  Commission 
Washington  25,  D.  C. 

In  re:  Docket  No.  7945 

District  of  Columbia:  ss 

Franklin  K.  Lane,  being  first  duly  sworn,  deposes  and 
says  that  he  is  the  Attorney  for  the  Johnston  Broadcasting 
Company,  of  Bessemer,  Alabama;  that  he  assisted  in  the 
preparation  of  that  partnership’s  amendments  to  Section  30 
and  the  Petition  for  Leave  to  Amend,  filed  in  connection 
with  the  Commission’s  Form  No.  301 ;  that  he  has  knowledge 
of  the  facts;  that  neither  the  Johnston  Broadcasting  Com¬ 
pany,  any  of  its  partners  or  associates  have  directly  or  in¬ 
directly  received  or  been  promised  any  consideration  inci¬ 
dent  to  the  filing  of  the  aforesaid  amendments. 

Franklin  K.  Lane, 

Subscribed  and  sworn  to  before  me  this  11th  day  of  Feb¬ 
ruary,  1947. 

Gertrude  Ellis, 

[seal]  Notary  Public,  D.  C . 

My  Commission  expires  June  15, 1951. 
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255  Before  the 

Federal,  Communications  Commission 
Washington,  D.  C. 

In  re  Application 
of 

Johnston  Broadcasting  Company  a 
partnership  composed  of  George 
Johnston  and  George  Johnston, 

Jr.,  Birmingham,  Alabama, 

For  Construction  Permit- 


►  Docket  No.  7945. 
File  No.  B3-P-5016. 


In  re  Application 


of 


Thomas  N.  Beach  (WTNB)  Birming¬ 
ham,  Alabama, 

For  Construction  Permit. 


j 


Docket  No.  7946. 
File  No.  B3-P-5332. 


Motion  to  Strike 


The  Johnston  Broadcasting  Company,  an  applicant  in  the 
above  entitled  matter,  respectfully  moves  that  the  applica¬ 
tion  of  Thomas  N.  Beach,  Docket  No.  7946,  consolidated  for 
hearing  herein,  be  dismissed  and  stricken  from  the  files  with 
prejudice ;  and  in  support  of  such  motion  alleges  as  follows : 

1.  On  June  28,  1946,  the  Johnston  Broadcasting  Com¬ 
pany,  licensee  of  WJLD  at  Bessemer,  Alabama,  operating 
on  1400  kc.,  250  watts,  submitted  to  the  Commission  an  ap¬ 
plication  for  a  construction  permit  for  a  proposed  standard 
broadcast  station  to  be  located  at  Birmingham,  Alabama, 
and  to  operate  on  850  kc.,  1000  watts  night,  5000  watts  day. 
(The  Johnston  Boadcasting  Company  also  holds  a  condi¬ 
tional  FM  construction  permit  for  Birmingham,  Alabama.) 
In  applying  for  the  850  kc.  construction  permit  at  Birming¬ 
ham  the  applicant  offered  to  assign  and  transfer  all  interest 
in  WJLD  by  the  following  or  any  other  method  approved 
by  the  Commission: 

The  Johnston  Broadcasting  Company  will,  by  ap¬ 
propriate  advertising  or  otherwise,  solicit  and  invite 
applications  for  the  facilities  of  WJLD.  All  such 
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applications  shall  be  submitted  to  the  Commission  in 
order  that  the  Commission  may  determine  which  of 
such  applicants,  if  more  than  one,  is  best  qualified  to 
operate  the  station  in  the  public  interest.  The  terms 
and  conditions  of  the  proposed  transfer  shall  be  sub¬ 
mitted  for  approval  to  the  Commission  and  in  no 
event  will  the  Johnston  Broadcasting  Company  ex¬ 
pect  to  receive  a  price  in  excess  of  the  original  cost  to 
256  the  applicant  plus  the  cost  of  any  subsequent  per¬ 
manent  improvements.  The  Johnston  Broadcasting 
Company  will  agree  to  accept  the  highest  reasonable 
offer  of  a  responsible  bidder  (with  the  Commission’s 
approval)  in  the  event  no  applications  are  made  at 
the  cost  price. 

2.  Thomas  N.  Beach,  of  Birmingham,  Alabama,  is  pres¬ 
ently  the  licensee  of  WTNB,  at  Birmingham,  Alabama, 
operating  on  1490  kc.,  250  watts,  the  license  having  been 
granted  on  November  14,  1946.  This  construction  permit 
was  applied  for  by  Beach  on  October  3,  1944,  Docket  No. 
6681.  There  were  two  other  mutually  exclusive  applicants 
for  the  same  facilities  (Dockets  No.  6679  and  No.  6680),  and 
public  hearings  were  held  on  the  consolidated  matter  in 
January,  1945.  On  May  29,  1946  the  construction  permit 
was  granted  to  Beach,  the  other  two  applications  being  de¬ 
nied.  On  June  17, 1946  call  letters  were  requested  by  Beach, 
and  on  June  27,  1946  call  letters  WTNB  were  assigned. 
Thereafter,  on  November  14,  1946,  the  license  to  operate 
WTNB  was  granted  to  Thomas  N.  Beach. 

3.  Notwithstanding  the  above  construction  permit  grant¬ 
ed  to  Thomas  N.  Beach,  on  May  29, 1946  for  the  said  facili¬ 
ties,  and  the  license  on  November  14, 1946,  the  same  Thomas 
N.  Beach  on  October  2, 1946  by  application  to  the  Commis¬ 
sion,  requested  a  modification  of  the  previously  granted 
facilities,  which  modification  now  results  in  a  request  for 
the  same  facilities  being  sought  by  the  Johnston  Broadcast¬ 
ing  Company.  On  September  10, 1946  the  same  Thomas  N. 
Beach  also  applied  for  an  FM  construction  permit  for  Bir¬ 
mingham,  Alabama. 
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4.  Applicant  is  informed  and  believes  and  therefore 
avers  that  Thomas  N.  Beach  in  applying  for  a  construction 
permit  for  the  station  now  known  as  WTNB,  and  accepting 
such  construction  permit  and  the  license  subsequently  there¬ 
to  on  November  14,  1946,  either  had  then  no  present  inten¬ 
tion  of  operating  and  accepting  such  construction  permit 
and  the  subsequent  license  in  accord  with  original  repre¬ 
sentations  or  that  the  said  Thomas  N.  Beach  now  in  apply¬ 
ing  for  the  same  facilities  sought  by  the  Johnston  Broad¬ 
casting  Company  has  no  bona-fide  desire  to  obtain  the  850 
kc.  facilities  now  sought  by  the  Johnston  Broadcasting  Com¬ 
pany  ;  and  that  in  any  event,  whatever  may  have  been  the 
true  motive  of  Thomas  N.  Beach  in  submitting  his  present 

application,  the  two  applications  of  Thomas  N.  Beach 
257  are  such  as  to  disclose  a  lack  of  good  faith  either  with 

regard  to  the  application  for  WTNB  or  the  applica¬ 
tion  for  the  850  kc.  facilities. 

5.  Applicant  further  avers  that  the  present  action  of 
Thomas  N.  Beach  in  seeking  a  modification  of  his  present 
license  (or  construction  permit)  is  equivalent  to  the  aban¬ 
donment  of  his  existing  grant  which  was  given  to  him  after 
a  hearing  involving  two  other  mutually  exclusive  applicants 
for  the  same  facilities,  and  was  deemed  to  be  in  the  public 
interest,  and  that  this  abandonment  cannot  be  construed  as 
being  in  the  public  interest  as  to  all  intents  and  purposes  it 
will  deprive  the  listening  public  in  that  area  of  one  broad¬ 
casting  outlet.  The  failure  of  Thomas  N.  Beach  to  provide 
for  the  perpetuation  of  the  facilities  already  granted  him  by 
this  Honorable  Commission  would,  if  he  is  the  successful 
applicant  in  this  case,  actually  decrease  the  broadcasting 
stations  in  the  area  and,  therefore,  his  present  application 
cannot  be  regarded  as  being  completely  in  good  faith  be¬ 
cause  either  the  Commission,  the  other  applicants  in  the  1490 
proceedings,  or  the  public  will  suffer. 

6.  Applicant  further  avers  that  the  preparation  of  the 
necessary  engineering  and  technical  data  to  accompany  and 
support  the  application  for  the  850  facilities,  because  of  the 
unique  and  technically  complicated  nature  of  the  studies 
required  for  a  directional  antenna  by  qualified  radio  en- 
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gineers,  required  a  substantial  period  of  time  and  that  ap¬ 
plicant  believes  and  therefore  avers  that  the  said  Thomas  N. 
Beach,  through  engineers  retained  by  him  or  other  agents, 
has  copied  or  adopted  the  same  engineering  data  which  ap¬ 
plicant  previously  filed ;  and  applicant  further  avers  that  if 
Thomas  N.  Beach  has  not  copied  or  adopted  such  engineer¬ 
ing  data  of  applicant,  that  such  engineering  technical  data 
must  have  been  in  the  preparation  stage  by  his  own  en¬ 
gineers  during  the  same  time  that  Beach  was  expressly  or 
impliedly  representing  to  the  Commission,  by  accepting  the 
construction  permit  and  license  on  1490,  that  the  public 
interest  would  be  served  by  granting  the  facilities  to  him. 
The  entire  course  of  procedure  is  so  obviously  a  disclosure 
of  an  unsettled  determination  or  intention  with  respect  to 
either  or  both  of  such  applications  that  the  applica- 
258  tion  of  October  2,  1946  is  therefore  in  the  nature  of 
a  “strike”  application. 

Wherefore,  applicant  respectfully  requests  the  Commis¬ 
sion  to  strike  with  prejudice  the  application  of  October  2, 
1946,  for  850  kc.,  submitted  by  Thomas  N.  Beach. 

Respectfully  submitted, 

Johnston  Broadcasting  Company, 
By  F.  K.  Lane, 

Franklin  K.  Lane, 

By  Orviele  H.  Walburn, 

Orville  H.  Walburn, 

Attorneys . 

Franklin  K.  Lane, 

Orville  H.  Walburn, 

822  Southern  Building, 

Washington,  D.  C. 
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AFFIDAVIT  OF  SERVICE. 

City  of  Washington,  ) 

District  of  Columbia.  ^ ' 

I,  Helen  McDonald,  having  been  first  duly  sworn  on 
oath,  depose  and  say  that  I  have  this  day  sent  by  regular 
United  States  mail,  postage  prepaid,  a  copy  of  the  forego¬ 
ing  Motion  to  Strike  to  the  following : 

John  P.  Southmayd,  Esq., 

Attorney  for  Thomas  N.  Beach , 
c/o  Fisher  and  Wayland, 

Earle  Building, 

Washington,  D.  C. 

Helen  McDonald. 
Helen  McDonald. 

•Subscribed  and  sworn  to  before  me  this  13th  day  of  Feb¬ 
ruary,  1947. 

Gertrude  Ellis, 
Gertrude  Ellis, 

[seal]  Notary  Public ,  D.  C. 

My  Commission  expires  June  15,  1951. 

•  •  • 
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287  Before  the 

Federal  Communications  Commission 
Washington,  D.  C. 

In  re  Applications 
of 

Johnston  Broadcasting  Company,  a 
partnership  composed  of  George 
Johnston,  George  Johnston,  Jr., 

Birmingham,  Alabama, 

Thomas  N.  Beach  (WTNB)  Birming¬ 
ham,  Alabama, 

For  Construction  Permit 

OEDEB. 

At  a  session  of  the  Federal  Communications  Commission, 
held  at  its  offices  in  Washington,  D.  C.,  on  the  27th  day  of 
February,  1947 ; 

The  Commission  having  under  consideration  a  Motion  to 
Strike,  filed  by  the  above-entitled  Johnston  Broadcasting 
Company,  requesting  that  the  above  application  of  Thomas 
N.  Beach  be  dismissed  with  prejudice ;  and 
It  Appearing,  That,  proof  of  the  supporting  allegations 
in  the  said  Motion  to  Strike  may  be  offered  at  the  hearing  of 
the  above-entitled  consolidated  proceeding  which  is  current¬ 
ly  scheduled  for  February  27, 1947,  at  Washington,  D.  C. 

It  Is  Ordered,  That  the  said  Motion  to  Strike  filed  by 
George  Johnston  and  George  Johnston,  Jr.,  d/b  as  Johnston 
Broadcasting  Company,  Birmingham,  Alabama,  Be,  And  It 
Is  Hereby,  Denied. 

By  the  Commission, 
T.  J.  Slowie, 

[seal]  Secretary. 

Signed  by  Above 
Mailed  by 
Feb.  27,  1947 
Mail  &  Files 
R 

•  *  • 
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OFFICIAL  REPORT  OF  PROCEEDINGS 

Before  the 

FEDERAL  COMMUNICATIONS  COMMISSION 
293 

GEORGE  JOHNSTON,  JIL,  a  witness  called  on  behalf  of 
the  Johnston  Broadcasting  Company,  having  been  duly 
sworn,  testified  as  follows: 

DIRECT  EXAMINATION 

•  #  * 

301  Q.  Have  you  any  other  businesses  or  connections 
in  addition  to  the  radio  business,  Mr.  Johnston? 

A.  Yes,  I  am  connected  with  several  corporations,  the 
principal  business  being  real  estate. 

Q.  Do  any  other  businesses  require  any  material  amount 
of  your  time  ? 

A.  No.  Very  little.  Mostly  in  an  advisory  capacity. 

Q.  How  much  time  in  the  last  two  or  three  years  have  you 
devoted  to  the  radio  business? 

A.  Practically  my  entire  time. 

Q.  Are  you  available  at  all  times  to  the  radio  station,  Mr. 
Johnston? 

A.  Yes,  I  am  available  day  and  night. 

Q.  Do  you  maintain  offices  at  station  WJLD? 

A.  Yes,  I  do. 

302  Q.  Do  you  anticipate  maintaining  offices  at  any 
other  stations  that  you  may  operate? 

A.  Yes. 

Q.  What  are  your  reasons,  Mr.  Johnston,  for  desiring 
the  grant  of  this  application  pending? 

A.  I  have  lived  in  Birmingham  for  practically  all  my 
life  and  all  of  my  interests  are  in  Birmingham,  or  most  of 
my  interests  are  there,  and  I  would  like  to  have  a  station 
there.  I  feel  that  Birmingham  is  entitled  to  another  region¬ 
al  station  and — 

•  •  • 

The  Witness.  I  could  say  I  would  like  to  have  a  regional 
station  in  Birmingham,  so  it  would  cover  the  entire  Birm- 
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ingham  area  as  well  as  outlying  communities  in  order  to 
promote  general  welfare  of  the  district,  including 

303  civic,  fraternal,  and  religious  activities.  I  have  been 
interested  in  radio  for  a  good  many  years.  In  fact, 

I  have  an  amateur  license  as  early  as  1921.  It  is  my  desire 
to  build  and  maintain  a  station  of  a  very  high  class,  and  I 
would  like  to  promote  the  FM  operation,  which  I  feel  would 
be  some  few  years  before  it  could  stand  on  its  own. 

This  grant  would  enable  us  to  promote  and  publicize  FM, 
as  well  as  offer  programs,  and  also  it  is  hoped  that  it  might 
assist  us  financially. 

By  Mr.  Lane. 

Q.  In  connection  with  your  FM  construction  permit,  do 
you  anticipate  that  FM  will  be  self-sustaining  in  the  im¬ 
mediate  future? 

A.  No,  I  do  not. 

Q.  Will  you  elaborate  just  a  little  bit  more  on  the  con¬ 
nection  between  this  application  and  such  FM  application 
as  you  have? 

A.  Well,  there  are  very  few  receivers  in  our  district  for 
FM.  That  is  my  reason  for  believing  it  will  not  be  self- 
supporting  for  some  time.  The  coverage  of  the  850  will  not 
be  nearly  as  large  as  the  coverage  for  the  FM  grant  that 
we  have. 

Q.  Do  you  anticipate  making  radio  a  permanent  business 
of  yours? 

A.  Yes.  I  intend  to  make  radio  broadcasting  my 

304  life  work. 

Q.  In  connection  with  radio  broadcasting,  Mr. 
Johnston,  do  you  anticipate  that  any  station  owned  or  con¬ 
trolled  by  you  or  the  Johnston  Broadcasting  Company  might 
take  a  partisan  side  in  any  issue? 

A.  No. 

Q.  What  has  been  the  attitude  of  the  Johnston  Broad¬ 
casting  Company  in  that  connection? 

A.  They  have  taken  a  neutral  position. 

Q.  In  controversial  issues  in  the  territory,  what  arrange¬ 
ments  do  you  make  as  between  the  sides  to  the  controversy? 

A.  We  offer  both  sides  equal  opportunities. 
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Q.  I  hand  you  herewith  an  exhibit  marked  for  identifica¬ 
tion  Exhibit  No.  5,  which  is  the  statement  of  policy  of  the 
Johnston  Broadcasting  Company,  and  I  ask  you  if  you  have 
ever  seen  that  before? 

(Document  handed  to  witness.) 

A.  Yes,  I  have. 

Q.  What  is  it,  Mr.  Johnston? 

A.  It  is  a  statement  of  the  policies  that  we  will  put  into 
effect  if  we  receive  the  grant. 

Q.  Who  prepared  it? 

A.  It  was  prepared  under  the  direction  of  my  father  and 
me. 

Q.  Who  is  the  General  Manager  of  your  existing 

305  station,  Mr.  Johnston? 

A.  William  R.  Terry. 

Q.  Who  would  be  the  General  Manager  if  you  were  the 
successful  applicant  in  this  case? 

A.  William  R.  Terry. 

Q.  Arrangements  have  been  so  made  between  you? 

A.  Yes.  He  is  agreeable  to  that. 

Q.  Was  Mr.  Terry  consulted  in  the  preparation  of  this 
statement  of  policy? 

A.  Yes. 

Q.  Do  you  anticipate  that  if  you  were  the  successful  ap¬ 
plicant,  that  any  station  operated  by  the  Johnston  Broad¬ 
casting  Company  could  live  up  to  this  policy? 

A.  Yes.  We  feel  that  we  can. 

Q.  In  the  Birmingham  area,  Mr.  Johnston,  how  much 
population  is  there  to  be  served  under  this  850  kilocycle  li¬ 
cense? 

A.  I  think  our  engineering  exhibit  shows  that  750,000 
would  be  covered  in  the  daytime  and  425,000  at  night 

Q.  What  proportion  of  that  population  is  white  or  color¬ 
ed? 

A.  I  think  in  Birmingham  it  is  approximately  40  per  cent 
colored  and  60  per  cent  white. 

Q.  What  is  your  anticipated  policy  regarding  programs 
to  interest  colored  persons? 

306  A.  We  propose  to  devote  about  25  per  cent  of  the 
time  to  programs  of  interest  to  the  colored  popula¬ 
tion,  including  using  live  Negro  talent. 
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Q.  Are  you  doing  that  now? 

A.  We  are  doing  that  at  the  present  time. 

Q.  You  anticipate  that  that  policy  will  be  continued? 

A.  Yes. 

Q.  As  compared  to  other  stations  in  that  area,  is  that  a 
high  or  low  proportion  of  time  devoted  to  colored  programs? 

A.  I  don’t  think  that  the  other  stations  use  anything  like 
that  figure,  but  I  don’t  know. 

Q.  Mr.  Johnston,  are  you  familiar  with  the  public  service 
responsibility  of  broadcasting  licensees  ? 

A.  Yes. 

Q.  Do  you  anticipate  that  the  Johnston  Broadcasting 
Company  vrould  operate  any  license  granted  to  it  in  con¬ 
formity  with  these  standards,  to  the  best  of  its  ability? 

A.  Yes,  we  would. 

Q.  Is  there  anything  in  your  application  or  in  the  ex¬ 
hibits  presented  in  this  case  that  is  in  conflict  with  that 
policy  as  enunciated  by  the  Commission? 

A.  No.  Not  to  my  knowledge. 

Q.  What  do  you  anticipate  would  be  the  ratio  of  com¬ 
mercial  versus  sustaining  programs  in  connection  with  the 
850  station? 

307  A.  We  propose  to  have  an  average  yearly  basis 
of  55  per  cent  commercial  and  45  per  cent  sustain¬ 
ing. 

Q.  How  would  you  arrive  at  that  figure? 

A.  At  some  time  in  the  year,  in  the  fall  and  in  the  spring, 
we  anticipate  having  more  commercials  than  the  average, 
but  it  is  expected  to  average  out  for  the  year  as  55  per  cent 
and  at  no  time  to  exceed  75  per  cent. 

Q.  How  would  you  police  that  operation  to  maintain  an 
average? 

A.  We  would  keep  a  check  on  it  weekly  and  monthly,  to 
see  that  we  were  in  line. 

•  #  • 

310  Q.  What  would  be  the  duties  of  the  General  Man¬ 
ager  of  this  station  if  you  should  construct  it? 

A.  He  would  have  charge  of  the  general  operation,  in¬ 
cluding  supervision  and  hiring  of  the  personnel,  sales,  pro- 
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motion,  programs,  and  just  the  general  operation  and  gen¬ 
eral  duties  of  the  manager,  such  as  advertising  copy. 

Q.  Who  would  police  the  copy  which  was  used  by  the  sta¬ 
tion? 

A.  The  General  Manager. 

Q.  The  General  Manager,  of  course,  would  be  subject  to 
the  partners? 

A.  Yes.  Subject  to  our  approval. 

•  •  • 

312  CROSS  EXAMIN ATION" 

313  By  Mr.  Soutbdmayd. 

Q.  Mr.  Johnston,  if  this  application  is  granted,  do 
you  propose  to  devote  full  time  to  the  station? 

A.  Yes.  Practically  my  full  time. 

Q.  What  do  you  mean, t  ‘  practically  ?”  Do  you  propose  to 
sever  your  other  business  interests? 

A.  The  interests  are  practically  in  an  advisory  capacity. 
I  would  devote  over  90  per  cent  of  my  time  to  the  station. 

Q.  Are  you  devoting  full  time  now  to  WJLD  ? 

A.  Yes. 

Q.  Directing  your  attention  to  Exhibit  No.  4,  do  you  de¬ 
vote  any  time  to  any  of  the  other  interests  set  forth  on  that 
exhibit?  That  is  your  personal  balance  sheet. 

A.  None  other  than  just  advisory.  I  am  not  actively 
working  for  them. 

Q.  Are  you  an  officer  or  director  or  employee  of  any  of 
those  companies? 

A.  Yes,  I  am  an  officer  in  all  of  them. 

Q.  Are  you  an  employee  of  any  of  those  companies? 

A.  Yes,  of  the  Johnston  Manufacturing  Company. 

Q.  What  is  your  capacity  there? 

A.  Vice  President. 

Q.  What  does  the  Johnston  Manufacturing  Company  do? 
A.  It  is  a  holding  company  of  real  estate  for  just 

314  renting  improved  property  that  it  owns. 

Q.  Do  you  receive  a  salary  from  the  Johnston 
Manufacturing  Company? 

A.  Yes. 

Q.  What  is  that  salary? 

A.  $6,000  a  year. 
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Q.  What  do  you  do  to  earn  that  $6,000  a  year? 

A.  Mostly  advisory. 

Q.  You  don’t  devote  any  time  to  it? 

A.  Practically  none. 

Q.  You  just  draw  $6,000  a  year. 

A.  Well,  it  is  in  an  advisory  capacity. 

Q.  Do  you  receive  salaries  from  any  of  these  other  com¬ 
panies? 

A.  No. 

Q.  Have  you  devoted  full  time  to  the  station  since  be¬ 
coming  a  partner? 

A.  Practically  my  entire  time. 

Q.  What  about  this  mining  company?  Weren’t  you  de¬ 
voting  full  time  to  that? 

A.  That  was  liquidated.  We  stopped  mining  in  1945. 
That  was  shortly  before  I  became  a  partner  in  this  Johnston 
Broadcasting  Company. 

Q.  So  that  it  has  only  been  since  you  became  a  partner 
that  you  devoted  full  time  to  the  station?  Is  that 
315  right,  Mr.  Johnston? 

A.  That  is  right. 

Q.  You  are  not  a  radio  engineer,  are  you? 

A.  No. 

Q.  Did  you  have  any  radio  experience  prior  to  your  as¬ 
sociation  with  WJLD  ? 

A.  No. 

Q.  What  is  your  present  position  at  WJLD? 

A.  A  partner. 

Q.  You  have  a  General  Manager? 

A.  Yes. 

Q.  Just  what  is  it  that  you  do  that  you  devote  full  time 
to? 

A.  Just  the  general  operation;  just  to  be  there  and  learn 
something  about  it  and  watch  what  is  going  on. 

Q.  Mr.  Johnston,  in  reference  to  FM,  if  this  application 
is  denied,  if  this  850  application  is  denied,  will  you  construct 
the  FM  station  at  Birmingham? 

A.  Yes. 
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Q.  As  a  matter  of  fact,  if  this  application  were  denied, 
couldn’t  you  support  the  Birmingham  FM  station  from 
Bessemer  AM  operation? 

A.  I  don’t  know  whether  we  could  or  not.  I  think  that 

depends  on  the  conditions  there.  I  just  don’t  know. 

#  *  • 

325  By  Mr.  Southmayd. 

Q.  Mr.  Johnston,  what  are  your  civic  activities  in 
Birmingham? 

326  A.  Just  the  normal  interests,  such  as  Red  Cross 
and  Community  Chest. 

Q.  Do  you  work  on  the  drives? 

A.  Yes. 

Q.  What  organizations  do  you  belong  to  in  Birmingham? 
A.  I  don’t  belong  to  any. 

Q.  What  are  your  civic  activities  in  Bessemer. 

A.  I  don’t  belong  to  any  other  organizations  there. 

Q.  Have  you  ever  lived  in  Bessemer? 

A.  No. 

Q.  Have  you  ever  made  any  effort  to  identify  yourself 
with  the  Bessemer  community  other  than  simply  the  owner¬ 
ship  of  the  station? 

A.  I  don’t  think  so. 

Q.  Why  don’t  you  want  to  stay  in  Bessemer? 

A.  I  think  that  Birmingham  offers  better  possibilities, 
being  a  larger  community,  for  the  development  of  radio,  and 
it  has  also  been  my  home  for  practically  all  my  life. 

Q.  You  mean  better  commercial  possibilities,  Mr.  John¬ 
ston? 

A.  Yes.  It  offers  better  possibilities  to  put  on  all  kinds 
of  programs,  civic  and  fraternal,  and  just  a  general  help 
to  the  community. 

Q.  Don’t  you  feel  that  you  have  any  obligation  to 
Bessemer? 

327  A.  Well,  we  think  we  have  done  a  good  job  while 
we  have  been  there,  and  we  anticipate  it  will  be  car¬ 
ried  on. 

Q.  But  you  don’t  want  to  stay? 

A.  We  prefer  a  larger  station  in  Birmingham. 

•  •  • 
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328  Q.  Mr.  Johnston,  which  of  the  positions  on  Exhibit 
No.  7  will  yon  fill? 

329  A.  I  don’t  show  on  there. 

Q.  What  are  you  going  to  do? 

A.  I  am  just  acting  in  the  capacity  of  the  owner.  I  don’t 
draw  a  salary  from  the  station. 

Q.  Do  you  draw  a  salary  at  WJLD? 

A.  No. 

Q.  Mr.  Counsel,  do  you  have  the  301  application  involved 
in  this  hearing? 

A.  When  the  station  belonged  to  my  father,  I  did  draw 
a  salary,  but  since  the  Johnston  Broadcasting  Company 
owns  it,  I  do  not. 

Q.  The  only  interest  you  have  had  has  been  as  a  partner? 
Is  that  correct? 

A.  That  is  right. 

Q.  Mr.  Johnston,  you  said  WJLD  devotes  25  per  cent  of 
its  time  to  colored  people  and  you  intend  to  follow  a  similar 
policy  at  Birmingham.  That  was  your  testimony,  wasn’t 
it? 

A.  Yes. 

Q.  You  didn’t  mean  that  25  per  cent  of  your  time  there 
is  actually  either  presented  exclusively  to  colored  people 
or  is  exclusively  of  interest  to  colored  people,  did  you,  Mr. 
Johnston? 

A.  Well,  it  is  similar  to  that,  but  I  think  Mr.  Terry  can 
testify  to  the  program  structure  better  than  I  can. 

330  Q.  How  many  programs  do  you  have  which  are  ac¬ 
tually  presented  by  colored  people? 

A.  I  just  don’t  have  that  information.  Mr.  Terry  can 
give  it  to  you. 

•  •  • 

331  Q.  Mr.  Johnston,  as  the  licensee  of  this  station, 
WJLD,  would  you  tell  me  what  the  percentage  of 

commercial  and  sustaining  time  on  WJLD  was  during  the 
composite  week  of  1946? 

A.  I  don’t  have  that  information,  but  I  think  that  Mr. 
Terry  can  give  it  to  you. 

Mr.  Lane.  We  will  submit  that. 
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By  Mr.  Southmayd. 

Q.  What  is  the  present  sustaining  and  commercial  ratio 
at  WJLD? 

332  A.  I  think  it  is  about  50-50. 

Q.  You  are  a  licensee,  but  you  don’t  know! 

A.  Yes.  That  is  right. 

Q.  What  is  the  present  ratio  of  network  and  non-net- 
work  at  WJLD? 

A.  I  don’t  have  that  figure  either. 

Q.  How  many  spot  announcements  do  you  broadcast  a 
week  at  WJLD? 

A.  I  don’t  have  that.  I  think  Mr.  Terry  is  more  quali¬ 
fied  to  answer  those  questions  than  I  am. 

#  •  • 

334  Q.  As  a  matter  of  policy,  have  you  agreed  upon 
the  number  of  spot  announcements  that  you  will 
have  broadcast  weekly  on  station  WJLD? 

A.  I  don’t  think  so. 

Q.  First  I  will  make  that  as  to  commercial  spot  an¬ 
nouncements? 

A.  I  don’t  believe  that  we  have  a  set  amount. 

Q.  Do  you  have  a  policy  with  respect  to  commercial  spot 
announcements? 

A  What  do  you  mean? 

Q.  Have  you  arrived  at  any  maximum  figure  which  you 
will  hold  your  manager  to? 

A.  We  just  try  to  not  over-commercialize  and  have  too 
many  spot  announcements. 

Q.  But  we  could  say  correctly  that  you  have  not  set  any 
maximum  figure  on  the  number  of  commercial  spot  an¬ 
nouncements  which  you  will  be  allowed  to  broadcast  in  a 
weekly  period? 

A.  I  don’t  think  so,  because  I  don’t  think  we  have  ever 
gotten  to  the  point  where  there  was  that  question  of  having 
more  than  we  should.  I  don’t  think  our  business  has  been 
sufficiently  good. 


•  •  • 
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337  RE-DIRECT  EXAMINATION 

By  Mr.  Lane. 

•  *  * 

340  Q.  Mr.  Johnston,  in  connection  with  your  duties 
with  WJLD,  just  what  do  you  do  and  how  much  time 

per  day  do  you  spend  at  the  station? 

A.  I  spend  practically  all  my  time  at  the  station. 

Q.  Roughly,  what  time  do  you  get  there  in  the  morning, 
and  what  time  do  you  leave  in  the  evening? 

341  A.  9  in  the  morning  and  4:30  to  5  in  the  evening. 
Q.  What  do  you  do  while  there? 

A.  I  have  general  supervision  over  the  whole  operation 
as  an  owner,  to  agree  or  disagree  with  any  of  the  operation. 

Q.  Are  you  in  consultation  with  your  other  employees 
at  that  place  during  the  day? 

A.  Yes. 

Q.  You  have  stated  that  you  did  not  have  a  station  policy 
regarding  spot  announcements.  What  is  your  reason  for 
not  having  any  station  policy,  if  there  is  one? 

A.  I  don’t  think  that  we  have  ever  enough  commercial 
business  to  put  a  limit  on  them,  but  we  try  to  operate  under 
the  rules  and  regulations  and  suggestions  set  out  by  the 
Blue  Book,  and  we  believe  that  we  are. 

Q.  Have  you  ever  instructed  your  General  Manager  re¬ 
garding  following  out  the  policies  as  laid  down  by  the 
Federal  Communications  Commission? 

A.  Yes. 

Q.  Would  it  be  factual  to  say  that  the  policy  of  the 
station  was  to  follow  the  suggestion  of  the  Commission  as 
best  possible? 

A.  Yes.  That  is  the  policy. 

*  •  • 

343  Q.  Will  you  refer  to  Exhibit  5? 

A.  Yes,  sir. 

Q.  Is  that  statement  of  policy  similar  to  the  statement 
of  policy  with  respect  to  WJLD? 

A.  Yes,  it  is. 

Q.  What  has  been  your  policy  at  WJLD  with  respect  to 
political  broadcasts? 
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A.  We  offer  all  parties  equal  time  in  the  same  con¬ 
ditions. 

Q.  Is  Bessemer  City  where  they  have  steel  mills? 

A.  Yes. 

Q.  Were  there  any  strikes  in  that  area  recently,  in  the 
last  year? 

A.  Yes.  The  T.  C.  I.,  part  of  the  United  States 
344  Steel,  has  had  several  strikes. 

Q.  Were  the  facilities  of  your  station  used  during 
the  period  of  the  strike  by  either  of  the  parties,  either 
management  or  labor? 

A.  I  don’t  remember. 

Q.  Would  Mr.  Terry  know? 

A.  Yes.  He  would  know,  I  think. 

The  Presiding  Officer.  Thank  you,  Mr.  Johnston.  I 
have  no  further  questions.  Are  there  any  questions  by 
other  counsel  of  the  witness? 

Mr.  Rawson.  Yes.  I  would  like  to  ask  another  question. 

FURTHER  CROSS  EXAMINATION 

By  Mr.  Rawson. 

Q.  Mr.  Johnston,  do  you  plan  to  operate  your  AM,  if 
you  are  granted  an  AM  operation  in  Birmingham,  in  con¬ 
junction  with  your  FM  operation? 

A.  No.  I  don’t  think  so.  Our  plan  is  to  operate  the 
FM  station  and  to  have  studios  at  the  same  location  as  the 
transmitter. 

Q.  You  will  also  mount  your  FM  antenna  on  your  AM 
antenna? 

A.  No.  A  separate  location. 

Q.  A  separate  location? 

A.  Yes. 

•  •  * 
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346  GEORGE  JOHNSTON,  SR.  a  witness  called  on  be¬ 
half  of  the  Johnston  Broadcasting  Company,  hav¬ 
ing  been  duly  sworn,  testified  as  follows: 

DIRECT  EXAMINATION 


By  Mr.  Lane. 

•  •  • 

348  Q.  How  is  the  policy  of  the  Johnston  Broadcast¬ 
ing  Company  decided,  in  connection  with  its  opera¬ 
tion  of  the  radio  station! 

A.  I  leave  that  to  my  son  and  to  Bill  Terry,  assuming 
that  they  will  follow  as  nearly  as  possible  the  rules  and 
regulations  given  in  the  Blue  Book. 

Q.  Are  you  consulted,  as  a  matter  of  course,  by  both 
your  son  and  Mr.  Terry  regarding  policy  matters? 

A.  Yes.  My  son  especially,  and  sometimes  Mr.  Terry. 

•  •  • 

350  Q.  How  much  time  do  you  devote  to  the  radio 
business,  Mr.  Johnston? 

A.  Very  little.  My  son  comes  by  frequently  and  we  dis¬ 
cuss  matters  of  policy. 

Q.  Do  you  anticipate  that  if  this  850  application  were 
granted  to  the  Johnston  Broadcasting  Company,  that  you 
would  devote  any  material  amount  of  your  time  to  it? 

A.  No,  I  do  not. 

Q.  Who  will  be  actively  in  control  of  that  business? 

A.  My  son. 

•  •  * 

351  CROSS  EXAMINATION 
By  Mr.  Southmayd. 

Q.  Mr.  Johnston,  how  long  did  you  say  you  lived  in 
Birmingham? 

A.  Since  1911. 

Q.  What  are  your  civic  interests? 

A.  I  belong  to  the  Chamber  of  Commerce  and  I  usually 
participate  in  the  Community  Chest  and  Crippled  Chil¬ 
dren’s  Clinic  and  YWCA. 
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Q.  When  yon  say  yon  participate  in  those  organizations, 
you  mean  you  make  donations  to  the  organizations? 

A.  Yes. 

Q.  Do  you  participate  otherwise  in  those  activities  than 
financially? 

352  A.  Sometimes,  but  not  to  any  great  extent. 

Q.  Are  you  very  active  in  civic  life? 

A.  No. 

•  *  • 

359  Q.  I  have  just  one  question.  You  referred  to  some 
of  your  civic  activities.  Are  you  referring  to  your 

present-day  activities  in  the  Chamber  of  Commerce,  or 
what  you  have  been  doing  over  the  years? 

A.  I  am  a  member  of  the  Chamber  of  Commerce  now. 

Q.  Now,  in  years  gone  by,  did  you  have  other  civic  ac¬ 
tivities  which  you  do  not  engage  in  at  present? 

A.  I  did  more  work  with  all  those  things  in  years  gone 
by  than  I  do  now. 

Q.  You  mean  you  took  a  more  active  participation  in 
them? 

A.  That  is  right. 

Q.  In  years  gone  by,  say  ten  or  fifteen  years  ago,  when 
you  were  more  active  in  your  business,  did  you  engage  in 
any  civic  activities  other  than  those  which  you  have  enu¬ 
merated  here? 

A.  No.  What  I  do,  actively,  is  to  contribute  funds  for 
all  these  organizations  like  the  Community  Chest  and  Bed 
Cross,  and  selling  bonds ;  back  in  the  other  war  in  1917  and 
in  1918  I  worked  for  bond  drives. 

The  Presiding  Officer.  Thank  you.  Are  there 

360  any  further  questions  of  this  witness? 

FURTHER  CROSS  EXAMINATION 

By  Mr.  Southmayd. 

Q.  What  other  organizations  than  the  Chamber  of  Com¬ 
merce  do  you  or  have  you  belonged  to? 

A.  What  do  you  mean  by  that? 

Q.  Civic  and  community  organizations  in  Birmingham? 
Mr.  Lane.  I  did  not  hear  the  question.  May  I  have  it 
read? 
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(The  last  question  was  read  by  the  reporter.) 

The  Witness.  I  don’t  believe  there  are  any. 

The  Peesiding  Officer.  Suppose  you  ask  him  a  leading 
question,  such  as  the  Rotary? 

The  Witness.  No. 

The  Presiding  Officer.  The  Kiwanis? 

The  Witness.  I  belonged  to  the  Kiwanis  a  great  many 
years. 

By  Mr.  Southmayd. 

Q.  Did  you  ever  belong  to  any  civic  community  organi¬ 
zations  in  Bessemer? 

A.  No. 

Q.  Have  you  ever  made  any  effort  to  identify  yourself 
with  community  life  in  Bessemer? 

A.  No. 

Mr.  Southmayd.  That  is  alL 

361  The  Presiding  Officer.  Are  there  any  further 
questions  of  this  witness? 

re-direct  examination 

By  Mr.  Lane. 

Q.  Mr.  Johnston,  have  you  any  antipathy  towards  union 
labor? 

A.  No. 

Q.  Have  you  ever  been  active  in  church  work  in  Birm¬ 
ingham? 

A.  I  have  been  a  deacon  of  the  Baptist  Church  for  40 
years. 

•  •  • 

362  WILLIAM  R.  TERRY,  a  witness  called  on  behalf  of 

the  Johnston  Broadcasting  Company,  having  been 
duly  sworn,  testified  as  follows: 

direct  examination 

By  Mr.  Lane. 

Q.  Mr.  Terry,  will  you  please  state  your  full  name,  ad¬ 
dress  and  occupation? 

A.  William  R.  Terry,  Dixie-Carlton  Hotel,  Birmingham, 
Alabama. 
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Q.  What  is  your  occupation? 

A.  I  am  General  Manager  of  the  Johnston  Broadcasting 
Company. 

•  •  • 

364  Q.  Mr.  Terry,  calling  your  attention  to  appli¬ 
cant’s  Exhibit  No.  5  which  is  a  statement  of  policy, 

did  you  help  prepare  that  statement? 

A.  Yes,  sir. 

Q.  Is  that  the  policy  which  you  and  the  Johnstons  have 
agreed  to  put  in  effect  in  the  event  that  they  were  success¬ 
ful  applicants  in  this  hearing? 

A.  It  is. 

Q.  Does  that  policy  materially  differ  from  the  policy 
now  in  existence  at  WJLD? 

A.  No,  it  does  not.  We  make  effort  to  follow  those 

365  general  premises. 

Q.  You  have  been  with  WJLD  ever  since  the 
Johnston  interests  purchased  it.  Is  that  correct? 

A.  There  was  a  lapse  of  approximately  one  month  be¬ 
tween  July  and  August  1944.  The  time  was  necessary  in 
order  that  I  give  my  previous  employer  adequate  notice. 

Q.  Have  you  and  Mr.  Johnston  discussed  the  possibility 
of  your  being  General  Manager  of  any  850  station,  if  they 
are  to  be  successful  applicants? 

A.  Yes.  We  have. 

Q.  You  intend  to  accept  that  position? 

A.  I  do. 

•  *  * 

368  Q.  I  show  you  an  Exhibit  marked  Exhibit  No.  13 
for  identification,  purporting  to  be  the  proposed 

schedule  reflecting  peak  operation  and  ask  you  if  that  was 
prepared  under  your  supervision  and  direction? 

369  (Document  handed  to  witness.) 

A.  It  was. 

Q.  The  exhibit  contains  16  pages.  Will  you  briefly  go 
through  that  exhibit  page  by  page  and  outline  what  each 
page  contains? 

A.  Page  1  has  been  drawn  up  as  an  explanation  of  the 
symbols  which  are  used  in  the  pages  that  follow,  particu¬ 
larly  with  respect  to  the  detailed  programs  that  follow. 
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In  March  of  1946  the  Commission  issued  its  public  service 
responsibilities  of  broadcast  licensees  and  suggested  that 
hereafter  for  the  proposal  of  new  stations  that  the  appli¬ 
cants  use  those  symbols  in  order  that  checking  might  be 
expedited.  So  we  have  employed  the  symbols  as  suggested 
by  the  Commission. 

In  order  that  some  emphasis  might  be  given  to  the 
preservation  of  sustaining  time  in  our  schedule,  on  Page  1 
we  called  attention  to  the  fact  that  in  the  best  listening 
hours,  as  outlined  by  the  Commission,  certain  sections  of 
time  would  always  be  maintained,  particularly  between  8 
a.  m.  and  6  p.  m.  and  between  6  and  11  p.  m.,  and  of  course 
in  all  other  hours  of  operation,  so  that  the  station  will 
at  all  times  maintain  one  hour  of  sustaining  time  which, 
of  course,  is  not  a  maximum  but  at  least  will  always  be 
maintained  for  that  bracket. 

Page  2  is  an  analysis  of  the  hours  to  be  devoted  to  par¬ 
ticular  types  of  programs,  assuming  network  operation. 

Briefly,  it  will  show  by  groups,  8  to  6  and  6  to  11 
370  and  other  hours,  the  time  to  be  spent  in  each  group 
corresponding  to  the  various  symbols  which  are 
set  forth. 

Page  3  represents  the  proposed  typical  Monday  through 
Friday  schedule  from  6  a.  m.  to  6  p.  m.  with  various  pro¬ 
grams  included. 

The  next  page,  Page  4,  shows  6  a.  m.  to  6  p.  m.  Saturday 
programs.  The  Sunday  programs,  6  a.  m.  to  6  p.  m.  are 
on  Page  5. 

Beginning  on  Page  6,  because  the  nighttime  schedules 
vary,  we  have  broken  them  down  individually  to  show  from 
6  to  12  the  Monday  and  Tuesday,  and  on  the  subsequent 
page,  Page  7,  the  Wednesday  and  Thursday,  and  on  Page 
8  the  Friday  and  Saturday,  and  on  Page  9  the  Sunday 
programs. 

Page  10  is  a  program  type  analysis.  We  are  proposing 
in  this  to  operate  18  hours  a  day,  7  days  a  week,  or  a  total 
of  126  hours ;  and  from  the  preceding  pages  have  analyzed 
the  content  by  general  types. 

Thus  we  propose  to  broadcast  25^  hours  of  news  and  9 
hours  of  education,  and  so  forth,  for  a  total  of  126  hours. 
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On  Page  11  we  have  briefly  summarized  the  varions 
programs  which  we  propose;  Monday  through  Friday  in 
the  6  a.  m.  to  6  p.  m.  time  we  have  set  forth  a  brief,  concise 
generalization  of  what  they  will  contain. 

On  Page  12  we  have  covered  Saturday,  6  a.  m.  to  6  p.  m. 
schedule  with  an  analysis;  on  Page  13  the  Sunday 

371  time,  and  on  Page  14  we  come  to  the  nighttime  op¬ 
eration.  Here  again  we  have  chosen  to  break  down 

Monday,  Tuesday,  Wednesday,  Thursday,  and  so  forth, 
with  a  notation  on  the  heading  that  since  some  of  the  night¬ 
time  programs,  Monday  through  Saturday  are  the  same, 
we  will  only  summarize  the  type  of  program  once,  where  it 
appears  in  many  cases  throughout  the  rest  of  the  week. 

On  Page  15  we  have  covered  Wednesday,  Thursday, 
Friday  and  Saturday,  6  p.  m.  to  12  p.  m.  and  on  Page  16  we 
have  completed  the  Sunday  program. 

Mr.  Lane.  I  move  the  admission  of  the  exhibit  in  evi¬ 
dence. 

The  Presiding  Officer.  The  exhibit  will  be  received  in 
evidence. 

(Whereupon  Johnston  Broadcasting  Company  Exhibit 
No.  13  was  received  in  evidence.) 

By  Mr.  Lane. 

Q.  I  show  you  an  exhibit  marked  No.  14  for  identifica¬ 
tion,  consisting  of  13  pages  and  ask  you  if  it  was  prepared 
under  your  supervision  and  direction? 

(Document  handed  to  witness.) 

A.  It  was. 

Q.  Will  you  proceed  to  go  over  that  page  by  page  and 
outline  it  just  as  you  have  done,  only  a  little  more  briefly, 
as  to  exactly  what  it  contains? 

A.  Page  1  is  the  same  analysis,  of  course,  which 

372  was  Page  1  of  Exhibit  13.  That  is  the  symbols. 
Page  2  is  the  segment  analysis,  as  the  programs 

would  apply  to  an  average  annual  operation,  which  this 
program  involves.  I  think  we  can  pretty  well  condense 
this  so  that  we  don’t  have  to  take  too  much  time. 

Q.  That  is  right. 

A.  From  Page  3  on  up  to  Page  9  we  have  merely  out¬ 
lined  the  programs  again,  in  similar  fashion  to  what  was 
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contained  in  Exhibit  13.  Page  10  is  a  segment  analysis 
which  relates  to  non-network  operation.  Here,  of  course, 
the  percentages  will  be  somewhat  different  inasmuch  as 
network  programming  has  been  dropped  from  the  schedule 
and  local  programming  has  been  substituted. 

The  pages  which  follow,  11,  12,  and  13,  we  have  briefly 
outlined  the  program  types  which  will  compose  the  typical 
average  week. 

Q.  I  show  you  another  exhibit,  marked  for  identification 
Exhibit  No.  15,  and  ask  you  if  it  was  prepared  under  your 
supervision  and  direction? 

(Document  handed  to  witness.) 

A.  It  was. 

Q.  That  exhibit  is  self-explanatory,  is  it  not? 

A.  I  believe  that  it  is,  since  all  that  has  been  added  to 
this  exhibit  is  merely  a  breakdown  of  what  the  weekly 
time  will  be  as  compared  to  the  total  schedule. 

373  Mr.  Lane.  I  move  the  admission  of  Exhibits  14 
and  15  in  evidence. 

The  Presiding  Officer.  They  will  be  received  in  evi¬ 
dence. 

*  *  * 

374  Q.  What  is  your  proposed  percentage  of  commer¬ 
cial  versus  sustaining  during  peak  periods? 

A.  During  peak  periods  we  propose  we  will  operate  no  • 
more  than  75  per  cent  commercial  and  25  per  cent  sustain¬ 
ing  on  peaks. 

Q.  What  average  do  you  anticipate  you  will  operate 
during  the  year? 

375  A.  We  propose  the  average  commercial  time  will 
be  55  per  cent  and  sustaining  45  per  cent. 

Q.  What  steps  will  you  take  in  order  to  work  out  such 
a  formula? 

A.  We  feel  that  it  is  easy  to  maintain  an  audit  week  by 
week  and,  of  course,  month  by  month,  in  order  to  show  us 
where  our  business  is  going  week  by  week  and  month  by 
month,  and  that  over  a  period  of  years  then  we  will  be  able 
to  adjust  our  business  so  that  we  will  at  no  time,  on  the 
average,  exceed  55  per  cent  commercial. 
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Q.  Do  you  believe  an  850  kilocycle  station  in  Birming¬ 
ham  can  be  operated  profitably  on  that  basis? 

A.  I  believe  that  it  can. 

Q.  Mr.  Terry,  can  you  point  out  for  the  record  the  so- 
called  public  service  programs  that  are  embodied  in  your 
proposals? 

A.  Yes.  I  believe  we  can  do  that. 

Q.  Which  exhibit  are  you  going  to  use? 

A.  Since  the  analysis  of  programs  appears  in  Schedule 
13,  we  will  use  that,  although  the  programs  themselves, 
apply  equally  well  to  13  or  14. 

Q.  Are  the  public  service  programs  you  are  going  to 
now  enumerate  both  contained  in  13  and  14? 

A.  I  believe  that  the  program  titles  will  appear  in 
Schedule  14,  although  for  the  sake  of  brevity,  we 
376  did  not  include  the  analysis  in  14  because  it  was 
repetitious.  I  want  to  say  there  has  been  a  consider¬ 
able  amount  of  discussion  of  course,  since  the  advent  of 
the  Blue  Book,  as  to  just  what  composed  public  service 
programs. 

Programs  which  we  indicate  as  public  service  are  pro¬ 
grams  which  we  feel  fall  into  those  definitions. 

On  Page  11  of  Exhibit  No.  13  we  feel  that  a  certain 
amount  of  time  should  be  devoted  to  religious  broadcast¬ 
ing.  For  that  reason  we  are  proposing  several  types  of 
religious  broadcasts  during  the  day  and  on  Sunday. 

First  you  will  note  the  program  “White  Chapel,”  which 
is  a  program  scheduled  6  o’clock  in  the  morning  as  a  pro¬ 
gram  which  will  reach  early  morning  listeners.  The  Birm¬ 
ingham  area  is  highly  industrialized,  and  the  shift  work 
practically  on  the  basis  of  three  eight  hour  shifts,  and  thus 
an  early  morning  program  of  that  type  would  be  beneficial. 

6:30,  Monday,  we  have  a  program  “Farm  Fair.”  We 
have  designated  that  program  as  one  to  reach  the  agricul¬ 
tural  area  because  it  contains  crop  information  and  fore¬ 
casts  and,  of  course,  interviews  with  County  Agents  who 
can  inform  the  area  of  certain  beneficial  agricultural  steps 
and  development. 

Q.  Just  a  moment,  Mr.  Terry.  Let  me  interrupt  you 
right  there.  Have  you  taken  any  steps  toward  perfecting 
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these  programs,  or  are  they  just  imaginative?  Can  you 
tell  us  that,  Mr.  Terry? 

377  A.  We  have  taken  certain  steps  to  perfect  these 
programs  in  order  to  be  put  on  the  air.  For  ex¬ 
ample,  in  the  case  of  the  farm  program,  I  have  talked  to 
the  State  Agricultural  Extension  Director,  a  Mr.  Brigham, 
and  Mr.  Davis  who  handled  most  of  the  work,  and  also  Mr. 
Lyles,  the  County  Agent  at  Birmingham,  and  all  have  in¬ 
dicated  that  they  would  be  perfectly  willing  to  assist  us  in 
the  preparation  of  such  programs. 

Q.  Go  on.  I  didn’t  mean  to  interrupt  you. 

A.  In  practically  without  exception,  where  we  propose 
public  service  programs  of  this  or  other  types,  we  have 
taken  necessary  steps  to  prove  that  we  could  get  the  pro¬ 
gram  matter.  J 

Q.  All  right. 

A.  No.  7,  the  Victor  Lindlahr  program.  This  is  a  Mutual 
program,  and  if,  for  any  reason,  it  went  off  the  air,  it 
could  be  replaced  by  another  similar  program.  The  other 
offers  a  wide  variety  of  information,  such  as  certain 
methods  and  recipes  and  interesting  household  hints,  and 
that  type  of  material. 

Section  No.  8,  “4:45  Edition.”  Here  is  an  interesting 
thing.  In  our  outlook  we  feel  that  good  local  news  cover¬ 
age  is  an  integral  part  on  any  good  broadcast  schedule. 
At  the  present  time  in  our  operation  at  WJLD,  we  main¬ 
tain  active  touch  with  the  local  newspapers  and  with  civic 
groups  to  supply  us  local  news  coverage. 

Under  an  850  proposal  we  would  go  to  the  local 

378  newspaper  for  expanded  news  coverage,  and  would 
maintain  a  staff  which  would  perform  all  the  re¬ 
search  work  necessary  to  obtain  it.  It  is  also  true  that  on 
printer  service,  in  normal  wire  service,  you  get  a  certain 
amount  of  local  news. 

We  propose — this  is  on  the  borderline  cases,  of  course, 
on  public  service  programming — an  hour  of  children’s 
programs.  Some  of  them  can  be  designed  so  that  they  re¬ 
flect  educational  and  scientific  points  of  view,  particularly 
in  the  case  of  the  Tom  Mix  program.  We  have  found  that 
they  have  tied  it  in  very  generally  with  active  safety  cam- 
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paigns,  and  Mutual  also  offers  a  program  entitled,  ‘ ‘  Buck 
Rogers/  *  which  is  titled  scientific,  although,  of  course,  it 
is  mostly  entertainment, 

I  mentioned  the  religious  phase  of  our  programming. 
On  Saturday,  you  will  notice  a  program  called  “Sacred 
Thoughts,”  which  also  exists  Monday  through  Friday  in 
the  same  time  period,  which  is  pertinent  to  the  religious 
life  of  the  community.  During  the  afternoon,  on  Saturday, 
we  point  to  certain  types  of  programming,  which  we  feel 
are  definitely  in  the  public  interest,  such  as  in  the  presenta¬ 
tion  of  better  music,  “Sinfonietta,”  and  the  “Los  Angeles 
Orchestra,”  which  although  it  comes  on  the  network,  can 
always  be  duplicated  locally. 

On  Saturday  we  again  introduce  the  local  news  sum¬ 
mary,  headed  up  on  the  ‘‘4:45  Edition.” 

On  Sunday  we  have  a  variety  of  religious  pro- 
379  grams  lined  up  in  order  under  Subheading  1,  “White 
Chapel,”  “Simple  Thoughts,”  “Sacred  Moments,” 
and  the  like.  Here  it  is  our  intention  not  only  to  concen¬ 
trate  on  religious  programs  and  of  a  generalized  nature, 
but  to  devote  a  certain  amount  of  the  time — 50  per  cent  or 
more — to  Negro  programs  which  are  produced  by  local 
talent;  by  talent  originated  by  Negroes  and  brought  for¬ 
ward  by  themselves. 

In  the  second  section,  “World  Roundup,”  I  would  like 
to  call  your  attention  to  it  as  being  an  analysis  of  world 
events  with  some  sort  of  digestive  comment  on  the  trends 
that  business  is  taking — economic  trends  and  social  trends. 

Section  3  is  symphony,  a  half  hour  program,  but  strictly 
of  better  music  and  light  classics. 

Section  4  contains  two  good  programs  which  the  Mutual 
network  has  carried,  entitled  “Chaplain  Jim”  and  “Re¬ 
viewing  Stand.”  We  feel  that  these  programs  are  very 
fundamental.  They  are  excellent  and  contain  discussions 
on  current  events  and  contain  suggestions  for  returning 
veterans  and  how  to  solve  their  problems. 

In  Subsection  5,  here  is  a  program  policy  which  we  feel 
is  fundamental  to  the  public  service  broadcasting.  For 
some  time  in  our  present  operation  we  have  pursued  this 
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policy  and  we  intend,  of  course,  to  pursue  it,  if  we  are 
successful  in  the  850  case. 

We  set  aside  the  time,  11  to  12  on  each  Sunday 
380  morning  to  be  used  exclusively  by  the  churches  of 
our  area.  We  supply  the  time  on  a  free  basis  and 
the  time  is  rotated  among  the  several  faiths  who  wish  to 
make  use  of  it.  We  contact  the  Pastors’  Association  and 
leave  it  entirely  up  to  their  choice,  since  they  represent 
the  predominant  group  of  religions  in  that  area. 

In  Section  6,  on  Page  13  we  have  a  program  called  “Tal¬ 
ent  Shop.”  We  now  broadcast  and  propose  to  broadcast 
a  program  under  this  or  similar  title  which  would  seek  the 
development  of  new  or  unheard  talent,  either  juvenile  or 
in  the  adult  class.  It  would  be  open  to  all  comers. 

Over  on  Page  14,  Section  4,  we  have  the  “Youth  Forum.” 
At  the  present  time  we  conduct  each  Thursday  afternoon 
a  forum  type  broadcast,  using  Bessemer  high  school  stu¬ 
dents  who  are  free  to  discuss  any  item  that  they  choose. 
We  feel  that  we  can  more  or  less  carry  this  idea  along  with 
the  Birmingham  high  school  in  order  to  get  youth  into  the 
actual  picture,  participating  in  the  present  day  life,  to 
find  out  their  ideas  and  let  them  be  free  to  say  what  they 
think. 

In  Section  5,  we  come  to  a  program  entitled,  “Ebony 
Moods.”  This  is  a  local  live  program  employing  outstand¬ 
ing  Negro  talent.  The  main  purpose  of  it  is  to  develop 
good  talent  among  the  Negroes  and  let  them  be  heard.  It 
is  a  6  day  a  week  presentation,  and  therefore  will  be  on  the 
air  3  hours  a  week  with  adequate  opportunity  for  the 
district. 

•  381  On  the  Tuesday,  6  p.  m.  to  12  p.  m.  Item  1  on  Page 
14,  we  have  the  program,  “Veterans’  Aid,”  which  is 
designated  as  American  Legion.  In  our  schedule  we  have 
several  programs  of  this  general  type  and  this  particularly 
is  to  be  given  to  the  Legion  to  use  in  any  way  they  see  fit 
in  order  to  publicize  the  various  projects  which  they  have 
in  mind,  in  order  to  point  out  the  value  of  the  Legion  to 
returning  servicemen. 

Of  course,  in  this  connection,  as  we  pointed  out  on  the 
programs  Tuesday,  Thursday  and  Saturday,  we  will  invite 
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the  cooperation  of  the  Bed  Cross  and  United  States  Em¬ 
ployment  Service  and  other  interested  groups  who  have 
material  to  present  in  that  connection. 

Section  3,  in  the  Tuesday  schedule,  calls  attention  to  our 
“American  Forum  of  the  Air.”  It  is  one  of  the  oldest 
discussion  programs  on  the  air  and  one  that  is  consistently 
high  on  program  content  and  educational  features  of  the 
highest  order. 

On  Thursday,  at  the  time  this  application  was  prepared, 
the  Mutual  Network  was  presenting  “Carrington  Play¬ 
house.”  They  have  since  dropped  the  “Carrington  Play¬ 
house,”  but  it  is  our  intention  to  carry  a  program  of  a 
similar  nature  which  will  invite  the  participation  of  dra¬ 
matic  artists  and  of  writers  to  present  new  types  of  dra¬ 
matic  material  This  will  be  a  sustaining  feature 
382  and  will  be  largely  developmental,  in  its  content. 

Another  program  on  the  better  music  series  is 
listed  as  the  “Treasure  Hour  of  Songs,”  on  Thursday 
night.  This  is  of  course  a  semi-classic  program. 

Friday  night,  No.  1  item,  “Better  Government”  is  a 
forum  which  we  believe  will  be  of  great  help  to  the  city 
officials  in  explaining  problems  which  come  before  them 
and  inviting  public  support  on  discussions.  We  maintain 
a  program  of  that  type  now  in  our  present  operation.  We 
are  inviting  Commissioners  and  any  of  their  representa¬ 
tive  branches  to  appear  and  discuss  current  problems  and 
developments. 

On  Saturday,  Item  No.  1,  “I  Was  A  Convict.”  This  is 
a  rehabilitation  program.  It  makes  an  effort  to  explain 
the  background  causes  of  crime,  the  punishments  that  are 
handed  out,  and  it  also  makes  an  effort  to  show  how  con¬ 
victs,  after  they  have  served  time,  can  be  rehabilitated 
and  put  back  into  a  position  where  they  can  be  satisfactory 
citizens  once  again. 

The  “Chicago  Theater  of  the  Air,”  under  Section  2  on 
Saturday,  contains  always  better  music,  plus  interesting 
discussions  of  current  phases  of  American  life. 

On  Sunday  evening  schedule,  the  programs  “Operatic 
Beview,”  “Mediation  Board,”  “Don’t  Be  a  Sucker,”  “Ex- 
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ploring  the  Unknown,”  and  “Freedom  of  Opportunity” 

1  bear  comment.  The  “Operatic  Review”  program 

383  has  a  thumbnail  sketch  of  opera,  and  it  is  sugar 
coated. 

The  “Mediation  Board”  program  is  an  effort  to  find 
the  underlying  troubles  of  social  life  and  to  eliminate  them 
and  to  lay  down  patterns  of  conduct. 

“Don’t  Be  a  Sucker”  is  an  expose  of  rackets  and  high 
life.  At  a  time  like  this,  because  of  the  advent  of  inflated 
values  and  possession  of  a  great  deal  of  money  by  citizens 
throughout  the  country,  they  naturally  fall  victim  to  what 
you  might  call  smooth  operators,  and  any  suggestion  they 
can  get  on  how  to  avoid  them,  would  certainly  be  helpful  to 
them. 

“Exploring  the  Unknown”  is  a  scientific  program  and 
would  deal  with  subjects  such  as  atomic  fission  and  would 
deal  with  atomic  radiation  and  show  how  jet  propulsion 
can  enter  into  modern  fields.  The  purpose  is  to  explain 
highly  technical  scientific  facts  from  the  layman’s  point 
of  view,  so  that  he  can  understand  it  and  appreciate  it 
and  know  how  it  will  be  applied  to  modern  life. 

“Freedom  of  Opportunity”  could  be  called,  I  suppose,  a 
hope  program,  in  that  it  takes  a  page  from  history  and 
shows  how  men  and  women  rose  from  the  ranks  by  making 
use  of  scientific  facts  for  the  situations  around  them  and 
were  able  to  better  their  position  in  life  and  perhaps  raised 
society  to  a  finer  level. 

Then  finally,  again  in  the  religious  concepts,  we 

384  list  two  programs  on  Sunday  evening,  “Revival 
Hour”  and  “Thoughts  for  You.”  Here  again, 

Negro  participation  will  be  invited. 

I  believe  that  that  in  general  summarizes  the  main  type 
of  public  service  programming  which  we  have  in  mind. 
There  are  several  more  which  added  to  these  are  more  or 
less  adjuncts,  we  might  say. 

We  think  that  the  lines  of  thought  laid  down  by  the 
Blue  Book,  which  it  presents,  could  be  explored  a  little  bit 
more  strongly,  and  to  that  end  it  has  been  our  concept 
for  some  time  that  we  might  look  forward  to  the  creation — 
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and  I  might  say  that  Birmingham  does  not  have  this  at 
this  time — we  might  look  forward  to  the  creation  of  a 
Critique  Panel  among  the  several  newspapers  and  if  it 
were  necessary  even  get  the  stations  to  agree  to  pay  these 
people  to  intelligently  discuss  radio  programs  and  analyze 
them  and  say  what  they  think  was  good. 

At  the  present  time  Birmingham  publicity  is  nothing  but 
empty  coverage.  It  merely  lists  a  schedule  and  sets  forth 
what  will  be  on  the  air  with  no  effort  to  analyze  it  for  a 
view  of  its  content.  We  feed  that  perhaps  a  panel  set  up 
to  do  some  good  analyzing  might  be  beneficial  to  radio. 
We  further  feel  that  the  participation  of  the  universities 
in  the  State  of  Alabama  is  not  called  into  play  actively 
enough.  Certainly  the  parts  that  these  boys  and  girls 
play  in  becoming  better  listeners  and  having  im- 
385  proved  taste  in  radio  could  be  advanced,  and  it  is 
our  intent  and  purpose  certainly  to  call  the  radio 
workshop  at  the  University  of  Alabama  into  play  in  order 
that  they  can  help  us  create  our  programs. 

This  would  also  be  beneficial,  and  we  have  considered 
this  at  some  length,  to  set  up  an  advisory  listening  council 
in  the  city  of  Birmingham  and  in  the  surrounding  terri¬ 
tory,  if  we  could  find  interested  persons,  who  could  state 
what  type  of  programs  they  like  to  hear  and  if  no  such 
programs  were  on  the  air,  we  would  see  to  it  that  some 
could  be  injected  into  the  program  schedule  so  that  an 
over-all  and  well  rounded  type  of  programming  could  be 
put  on  the  air. 

Q.  Excuse  me  for  interrupting  you.  I  notice  a  good 
many  of  these  public  service  programs  you  enumerated 
are  network  programs.  What  would  you  do  in  the  event 
you  did  not  have  a  network  connection? 

A.  I  think  in  that  same  schedule,  Exhibit  13,  we  have 
made  plans  to  replace — I  don’t  find  the  material  on  that, 
but  I  am  quite  sure  we  have  it  here  with  us — but  we  have 
a  peak  operation  non-network  schedule  in  exhibit  form. 
I  can  explain  that  briefly  by  saying  this :  Since  the  even¬ 
ing  listening  time  probably  finds  more  sets  in  use,  we 
are  going  to  set  aside  certain  periods  of  that  time  to  ac- 
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tively  produce  local  features  which  will  definitely  carry 
out  certain  of  these  ideas. 

Of  course,  we  have  mentioned  already  youth  forum 

386  and  better  government  features.  Where  the  net¬ 
work  features  will  present  programs  of  the  nature 

of  ‘‘I  Was  a  Convict,”  we  can  locally  originate  a  program 
of  some  general  nature  as  “Rackets,  Incorporated,”  which 
would  be  an  explanation.  To  that  extent  we  can  always 
and  of  course  intend  to,  invoke  the  aid  of  the  FBI  who  has 
program  material  and  can  supply  that  information. 

At  the  same  time,  inasmuch  as  we  will  have  more  time 
at  our  disposal,  we  feel  we  can  expand  our  programming 
to  include  more  time  devoted  to  classical  programs. 

387  A.  As  far  as  replacement  of  network  with  local 
programs  is  concerned,  we  have  considered  and  set 

forth  certain  features  that  would  replace  it. 

Q.  To  what  are  you  referring? 

A.  To  page  20  of  Exhibit  10  of  the  original  application. 
Q.  Briefly  highlight  that  as  to  how  you  would  replace  net¬ 
work. 

A.  I  can  do  it  by  cross  reference  if  you  like. 

Q.  No  details,  just  highlights. 

A.  Date  with  Dot  to  be  replaced  with  a  program  to  pro¬ 
vide  woman  interest  such  as  recipes,  food  conservation 
notes  and  the  like. 

On  Saturday  evening  we  also  propose  a  masterworks 
program  to  replace  several  of  their  better  orchestras  look¬ 
ing  toward  explaining  the  operatic  series. 

On  Sunday  a  ninety  minute  program  to  run  in  its  entirety, 
all  the  great  operas  until  we  exhaust  available  supplies. 

Better  Health,  in  which  we  invite  the  Jefferson  County 
Medical  Board  to  appear  and  explain  the  advances  in  medi¬ 
cine  and  how  they  might  be  adapted. 

Rackets  Incorporated  is  to  be  replaced  by  a  program  of 
the  FBI. 

Our  masterworks  program  could  and  would  occupy  an 
hour  of  the  evening  replacing  the  network’s  Better  Music 
Show. 
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I  believe  that  in  general  shows  the  type  program 

388  we  have  in  mind. 

Q.  Speaking  generally,  would  the  number  of  hours 
you  would  provide  on  a  non-network  basis  be  equivalent  to 
what  you  would  receive  if  you  had  network  service! 

A.  Yes,  they  would  be  comparable. 

Q.  What  steps  have  you  taken  to  ascertain  such  steps  are 
available? 

A.  On  a  non-network  basis? 

Q.  Yes. 

A.  I  have  talked  to  the  head  of  the  Birmingham  Public 
Health  Service ;  Dr.  Banks,  head  of  the  Birmingham  Educa¬ 
tional  Service  concerning  the  use  of  radio  time  by  schools, 
county  schools  for  agricultural  programs. 

I  could  go  down  the  line  pointing  to  factors  affecting  each 
one,  if  you  wish. 

Q.  You  have  definitely  ascertained  all  the  programs  out¬ 
lined  here  are  practical  to  produce? 

Q.  Yes. 

Q.  Who  carries  the  Mutual  Network? 

A.  WTNB  in  Birmingham. 

Q.  What  would  be  the  policy  of  the  new  station,  if  you 
were  general  manager,  regarding  spot  announcements? 

A.  We  are  mindful  of  the  blue  book  and  the  generalized 
way  in  which  it  handles  the  approach  to  that  problem.  I 
don’t  believe  in  the  blue  book  there  is  any  specific 

389  mention  made  of  the  number  of  announcements  which 
a  station  should  or  should  not  carry,  although  there 

are  references  made  to  the  fact  that  the  Commission  feels 
that  one  hundred  and  over  don’t  constitute  good  judgment. 

We  have  never  evolved  a  set  policy  although  I  believe  that 
is  more  or  less  in  line  with  our  desire  to  keep  our  general 
program  broadcasting  on  a  55-45  percentage  average.  We 
should  strike  a  similar  average  on  announcements. 

Q.  Mr.  Johnston  Jr.  was  asked  under  cross  examination 
as  to  what  policy  Station  WJLD  had  regarding  spot  an¬ 
nouncements.  Can  you  answer  that  question? 

A.  Only  to  supplement  what  he  said.  We  have  not  found 
it  necessary  to  this  time  to  set  up  a  definite  concrete  policy 
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primarily  because  we  never  bad  enough  business  to  be 
bothered  with  the  fact  we  were  over  commercializing. 

I  know  we  could  come  to  some  logical  conclusion  on  what  a 
reasonable  amount  of  that  would  be. 

Q.  What  sources  would  your  station  tap?  What  sources 
for  news  broadcasts  in  addition  to  the  local  papers  ? 

A.  We  would  negotiate  with  one  of  the  recognized  wire 
services. 

Q.  What  percentage  of  the  time  do  you  estimate  the  sta¬ 
tion  would  give  to  live  talent? 

A.  I  believe  that  our  time  devoted  to  live  talent  would  run 
between  20  to  25  percent. 

390  Q.  Is  that  approximately  the  same  percentage  as 
Station  WJLD  is  now  using? 

A.  I  would  say  so. 

Q.  What  percentage  of  that  live  talent  is  colored  or  white? 

A.  To  give  you  an  exact  figure  is  a  little  difficult.  About 
— greater  than  a  majority  of  that  time,  maybe  50  percent 
or  60  percent.  The  Negro  live  talent  is  greater  than  the 
white  live  talent 

Q.  Is  that  greater  or  less  than  the  other  stations  in  that 
area,  proportionately,  if  you  know? 

A.  To  my  knowledge  we  utilize  more  Negro  live  talent 
than  existing  stations  in  the  area. 

Q.  Have  you  evolved  with  the  Johnstons  any  policy  re¬ 
garding  interruption  of  programs  for  spot  announcements? 

A.  I  take  it  by  that — do  you  mean,  have  we  come  to  any 
definite  conclusion  as  to  whether  it  would  be  wise  or  not  to 
utilize  so-called  participating  programs? 

Q.  Right. 

A.  That  is  a  problem  which  of  course  faces  every  broad¬ 
caster.  We  are  aware  that  during  such  peak  periods  it 
would  be  wise  to  set  up  certain  definite  participating  pro¬ 
grams. 

If  we  of  course  had  the  situation  arise  in  which  we  placed 
spot  announcements  within  programs  so  as  an  interruption, 
then  we  would  keep  that  to  a  minimum.  We  would 

391  have  pure  programming  rather  than  have  them  in¬ 
terrupted. 
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Q.  How  much  of  your  day  would  you  anticipate  might 
contain  such  programs? 

A.  I  should  say  that,  of  course  the  best  listening  hours 
are  eight  to  ten  and  six  to  one,  I  should  say  if  you  had  per¬ 
haps  no  more  than  an  hour  in  each  period,  or  perhaps  one 
half  hour  in  the  six  to  eleven  period,  an  hour  in  the  eight 
to  six,  and  another  in  other  hour  periods  it  would  he  suffi¬ 
cient.  That  is  two  hours  might  be  sufficient  for  participat¬ 
ing  programs. 

Q.  Would  you  feel  any  more  than  that  was  justified? 

A.  I  shouldn’t  think  so. 

Q.  Have  you  ever  had  any  instructions  from  the  John¬ 
stons  regarding  any  differentiation  that  might  be  made  be¬ 
tween  so-called  labor  and  management  controversies?  As 
general  manager  of  the  station,  have  you  ever  received  any 
instructions  which  would  make  you  differentiate  in  the 
time  or  the  type  allowed  as  to  labor  or  management,  one 
against  the  other? 

A.  No  instructions. 

Q.  What  would  be  your  policy  regarding  participation  in 
any  controversial  issue  in  that  area? 

A.  The  policy  laid  down  by  the  owners,  the  Johnston 
Broadcasting  Company,  that  we  would  permit  equal  time, 
comparable  time  to  all  interested  parties,  if  they  applied 
for  the  time. 

Q.  Have  you  ever  had  so-called  labor  programs  on  your 
station? 

392  A.  Not  to  my  knowledge.  I  don’t  recall  any. 

Q.  Have  you  ever  had  any  programs  paid  for  by 
any  union? 

A.  There  was  one  when  George  Johnston  Sr.  took  over 
the  station  in  1944,  the  CIO  with  main  offices  in  Alabama 
had  a  news  program  on  the  air. 

However,  the  intent  of  the  program  was  purely  to  broad¬ 
cast  news  with  no  propaganda  for  the  body  itself,  merely 
announced  at  the  beginning  and  end  of  the  program  that  the 
news  was  presented  by  the  CIO.  As  a  matter  of  fact  it  was 
the  Mine,  Mill  and  Smelter  Workers. 


90 


Q.  Have  yon  ever  had  any  request  by  either  management 
or  labor  for  time  on  WJLD? 

A.  None  to  my  knowledge. 

Q.  What  would  the  Johnston  policy  be  regarding  any 
such  request? 

Q.  That  if  one  party  requested  time  and  it  were  granted 
and  the  other  party  requested  time,  for  the  sake  of  argu¬ 
ment  we  would  permit  the  broadcasting  of  the  two  programs 
under  similar  conditions  adequate  listening  time. 

Mr.  Lane.  I  think  that  is  all. 

CROSS  EXAMINATION 

By  Mr.  Southmayd. 

Q.  Are  you  in  general  supervision  of  the  operation  of 
Station  WJLD? 

A.  Yes. 

393  Q.  You  made  quite  a  number  of  statements  here  to¬ 
day  about  station  policies.  To  what  extent  do  you 
participate  in  the  determination  of  station  policies? 

A.  If  a  policy  is  to  be  set  up  regarding  a  particular  pro¬ 
gram  or  a  situation  arises,  naturally  as  manager  it  is  gen¬ 
erally  brought  to  my  attention.  I  also  consult  Mr.  Johnston 
Jr.  on  matters  of  policy.  Naturally  we  have  certain  operat¬ 
ing  policies  which  we  follow  but  if  there  is  a  question  which 
I  think  calls  for  joint  determination  I  consult  him  and  ask 
him  what  his  feeling  is  in  the  matter. 

Q.  Are  you  employed? 

A.  Yes. 

Q.  You  don’t  have  any  interest  in  the  partnership? 

A.  No  interest  in  the  partnership. 

Q.  Have  you  ever  lived  in  Bessemer? 

A.  Yes,  I  have  lived  in  Bessemer. 

Q.  Since  your  connection  with  WJLD? 

A.  Yes. 

Q.  When? 

A.  February  1946. 

Q.  For  how  long? 

A.  For  a  month.  -  *  . 
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Q.  What  present  civic  connections  do  yon  have  in  Bir¬ 
mingham? 

A.  In  Birmingham  I  have  no  present  civic  connec¬ 
tions. 

394  Q.  Now,  these  schedules,  Exhibits  13  and  14,  net¬ 
work  and  non-network,  peak  and  non-peak,  I  want  to 

clarify  the  significance  of  the  exhibits. 

Is  it  your  intention,  in  the  event  you  are  granted  850,  to 
become  affiliated  with  the  Mutual  Broadcasting  System? 

A.  If  it  is  possible,  if  it  can  be  worked  out. 

Q.  You  will  make  an  effort  to  attain  affiliation  with  the 
Mutual  Broadcasting  System  in  Birmingham? 

A.  That  is  right. 

Q.  Your  exhibit  on  peak  operations,  of  what  significance 
is  that  if  you  do  not  propose  an  average  of  more  than  55 
percent  commercial?  I  appreciate  your  statement  in  the 
month  of  December  your  commercial  percentage  might 
have  been  higher  than  other  months,  but  so  long  as  Exhibit 
14  reflects  the  over  all  average  for  the  year,  of  what  sig¬ 
nificance  is  Exhibit  13  for  the  purpose  of  this  hearing? 

Mr.  Lane.  We  object  to  that  on  the  grounds  the  exhibit 
speaks  for  itself. 

The  Presiding  Officer.  I  think  counsel  wants  to  know 
why  you  put  the  exhibit. 

Mr.  Lane.  I  take  it  that  counsel  might  ask  other  counsel. 
The  witness  has  introduced  the  exhibit  as  prepared. 

The  Presiding  Officer.  He  wants  to  know  why  you  have 
two  exhibits.  It  is  rather  unusual.  I  don’t  think  I  have 
ever  seen  it  in  another  case. 

395  Mr.  Lane.  He  can  ask  for  the  distinction  but  can 
he  ask  for  the  significance?  I  don’t  like  the  word 

significance. 

The  Presiding  Officer.  I  agree  the  conclusion  isn’t  to  be 
given  by  the  witness  but  I  think  he  can  give  the  reasons  why 
he  has  two  different  exhibits  on  programming.  It  looks  to 
me  to  some  extent  to  be  overlapping. 

Mr.  Lane.  For  which  we  submit  there  is  a  fact. 

The  Presiding  Officer.  Why  do  you  have  them,  I  think 
the  question  of  counsel  is. 
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Tire  Witness.  We  put  it  in  as  a  clarifying  proposition, 
one  would  show  very  definitely  what  phases  of  the  day 
would  be  commercial. 

By  Mr.  Southmayd. 

Q.  Is  it  your  testimony,  however,  under  no  circumstances 
will  the  commercial  average  of  the  station  exceed  55  per¬ 
cent? 

A.  On  a  year’s  basis? 

Q.  On  an  average  basis. 

A.  That  is  right. 

Q.  Looking  at  Exhibit  13,  page  11,  a  long  list  of  pro¬ 
grams  which  you  went  through  there,  without  going  into  a 
further  detailed  discussion,  isn’t  it  a  fact  that  a  great  many 
of  the  programs  listed  here  from  page  11  on,  are  Mutual 
Broadcasting  System  programs  which  are  presently  heard 
on  WTNB  in  Birmingham? 

A.  Can  we  go  down  these  things  and  give  a  few 
396  brief  examples  of  what  you  have  in  mind? 

Q.  I  don’t  believe  it  is  necessary  to  go  through  the 
thing  item  by  item.  I  believe  you  can  answer  my  question 
in  general.  Isn’t  it  a  fact  that  a  great  many  of  the  Mutual 
programs  listed  are  presently  heard  on  WTNB? 

A.  I  would  say  where  network  programs  appear  they 
are  duplicated. 

Q.  So,  the  broadcast  of  those  programs  wouldn’t  indi¬ 
cate  any  new  service  to  the  Birmingham  area? 

A.  We  will  be  the  only  Mutual  broadcaster  in  the  area? 

Q.  That  is  true,  but  whether  or  not  yours  is  granted  they 
will  be  heard  in  Birmingham. 

The  Presiding  Officer.  Is  it  your  position  that  if  you  ob¬ 
tain  the  Mutual  affiliation  that  the  existing  station  which 
has  Mutual  affiliation  will  discontinue  broadcasting?  Or  do 
you  say  there  will  still  be  two  Mutual  outlets? 

'  The  Witness.  WJLD  in  Bessemer  can  be  cancelled  on  128 
days  notice.  Mutual  has  indicated  in  the  event  a  higher 
powered  station  is  granted  to  Birmingham,  day  and  night 
operation,  it  will  seek  an  outlet.  850  will  be  the  only  Mutual 
outlet  in  the  area  regardless  of  the  results  of  the  hearing. 
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By  Mr.  Southmayd. 

Q.  Irrespective  of  whether  your  station  is  granted  or  not 
these  programs  will  be  heard  in  Birmingham? 

A.  Yes. 

397  Q.  Now,  looking  at  Exhibit  13  from  page  11  on, 
would  you  point  out  the  non-network  local  live  pro¬ 
grams  here  listed  which  are  presently  broadcasted  on  Sta¬ 
tion  WJLD? 

A.  Well,  in  order  to  accurately  do  that,  I  believe  I  can  do 
it  from  memory.  The  stations  as  we  carry  them  may  differ 
from  what  appears  here  but  the  content  is  essentially  the 
same. 

Each  one,  White  Chapel,  under  the  title  Grlad  Tidings,  the 
same  type  program,  non-network  local.  When  we  come  to 
Farm  Fair,  at  the  present  time  it  brings  in  the  Commission’s 
interpretation  of  what  is  local  live  programs.  It  is  over  50 
per  cent  local  live  program.  We  broadcast  that,  it  is  ap¬ 
proximately  55  or  60  per  cent  wire  service.  It  is  broadcast 
on  WJLD. 

The  Four  Forty  Five  Edition  is  a  local  live  presentation 
in  the  Commission’s  interpretation.  We  carry  it  as  broken 
periods,  a  five  minute  local  summary  at  9 :55  a.  m.  and  at 
1:25  p.  m. 

Rainbow  House  on  Saturday  morning  appears  as  two  dif¬ 
ferent  programs.  We  carry  a  program  entitled  Talent 
Parade  11:30  a.  m.  to  12:00,  white  participants,  young 
children. 

Kiddie  Club,  entirely  juvenile  Negro  participants,  both 
live. 

The  Sacred  Thought  program  on  Saturday  is  carried 
under  a  similar  name,  one  at  11:00  o’clock,  all  live, 

398  and  another  at  6 :00  o’clock,  all  live. 

The  Four  Forty  Five  Edition  appears  as  a  five 
minute  summary  in  the  morning  on  Saturday.  On  Sunday, 
we  are  local  live  from  6 :00  a.  m.  to  11 :00  a.  m. — there  are 
five  hours  of  continuous  local  live  broadcasts. 

We  further  in  the  evening  on  WJLD  carry  an  hour  and  a 
half  of  local  live  Negro  programming.  It  doesn’t  appear  on 
this  schedule.  The  church  service  in  item  five  is  under  the 
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same  presentation  a  rotated  live  church  broadcast  for  the 
benefit  of  all  institutions  in  the  area. 

I  mentioned  the  Talent  Shop  program  is  duplicated  in 
part  on  a  6-6 :30  program  Sunday  afternoon.  From  6  to 
6 :30  Alabama  Melodies,  local  live  talent  on  a  rotating  basis 
from  the  Bessemer  area. 

Q.  Now,  all  those  programs  you  have  just  mentioned  are 
daytime  programs? 

A.  Yes,  that  is  correct. 

Q.  During  the  daytime  isn’t  it  true  that  WJLD  renders 
a  primary  signal  in  Birmingham? 

A.  Could  I  get  your  definition  of  primary  signal? 

Q.  Two  millivolts. 

A.  Our  two  millivolt  signal  carries  only  to  the  downtown 
center  of  Birmingham. 

Q.  You  do  put  two  millivolts  to  the  downtown  center? 

A.  Yes. 

399  Q.  Well,  isn’t  it  true  that  up  to  this  point  the  net¬ 
work  programs  or  a  large  portion  of  the  network 
programs  requested  plus  these  other  programs  are  heard  in 
Birmingham  at  the  present  time  from  WJLD  or  WTNB? 

A.  Yes. 

Q.  And  local  daytime  programs? 

A.  Yes. 

Q.  From  6:00  p.  m.  on  let’s  find  the  local  live  programs 
on  WJLD? 

A.  The  Youth  Forum  as  it  appears  on  Monday  evening 
is  duplicated  more  or  less  by  a  program  we  carry  on  Thurs¬ 
day  evening  called  Bessemer  Parade  in  which  again  local 
high  school  talent  is  introduced  on  the  air  and  is  allowed 
more  or  less  free  rein  for  dramatic  expression  or  forum  dis¬ 
cussion. 

The  Ebony  Moods  program  is  duplicated  in  part  by  a 
program  we  have  carried  over  and  in  its  entirety  and  it  is 
entirely  at  the  discretion  of  the  artists  as  to  whether  they 
will  appear.  It  is  always  available  to  them,  from  10:30  to 
11 :00  at  night. 

Q.  When  they  appear  it  is  a  live  feature. 
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A.  If  they  don’t  appear  we  take  the  network  service.  I 
might  say  here  mnch  of  this,  some  of  it  varies  over  others. 
It  is  rather  difficult  to  compare  one  to  the  other  on  times. 

Veteran’s  Aid  as  it  appears  on  Tuesday  night 
schedule  is  duplicated  in  part  by  a  Friday  night  pro- 

400  gram  at  7 :15  p.  m.  It  is  variously  used  from  time 
to  time  by  the  Social  Security  Board  explaining 

items  of  interests  to  Veterans  or  the  American  Legion  in 
Bessemer. 

Better  Government  is  duplicated  on  Sunday  at  7 :45  p.  m. 
by  time  given  over  to  the  use  of  the  Bessemer  City  Commis¬ 
sion. 

Perhaps  some  explanation  might  be  made  here.  On  Sat¬ 
urday  evening  Twenty  Questions  is  entirely  a  local  live  pro¬ 
gram,  three  and  a  half  hours  by  Negro  talent.  On  Sunday 
evening  we  are  local  live  Negro  talent  from  10:00  to  11:30 
p.  m. 

•  •  • 

401  Q.  I  believe  you  mentioned  local  news  coverage 
and  local  news  staff,  where  in  this  personnel  exhibit 

is  there  any  provision  for  a  local  news  staff? 

A.  Perhaps  you  misunderstood.  I  said  there  would  be 
contact.  Here  is  how  we  propose  to  handle  it.  No  one  is 
specifically  set  up  as  a  local  news  staff  research  person. 
We  have  been  very  successful  in  establishing  contacts  with 
local  news  stations,  they  would  provide  us  with  it. 

We  have  a  provision  in  here  for  a  production  manager 
charged  with  the  duty  of  assembling  and  perhaps  in  some 
instances  of  obtaining  that  news. 

Q.  You  don’t  propose  any  full  time  newsman? 

A.  Not  a  full  time  newsman. 

Q.  Where  in  the  exhibit  is  there  any  provision  for  a 
sports  director? 

A.  We  have  a  provision  here  for  a  satisfactory 

402  number  of  announcers,  and  of  course  it  is  our  inten¬ 
tion  that  among  those  announcers  there  shall  be  one 

who  can  handle  the  sports  field. 

Q.  You  don’t  expect  to  have  anyone  devote  full  time  to 
sports? 
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A.  No. 

Q.  Where  in  the  exhibit  is  there  a  farm  or  agricultural 
director? 

A.  I  feel  the  production  manager  can  handle  that. 

Q.  That  will  be  an  additional  assignment  for  the  pro¬ 
duction  manager?  You  won’t  have  a  full  time  man  devot¬ 
ing  his  time  to  agriculture  ? 

A.  I  don’t  believe  it  is  necessary. 

Q.  Do  you  have  a  full  time  employee  devoting  his  time 
exclusively  to  women’s  programs  or  women’s  activities? 

A.  Not  on  a  full  time  basis.  Heretofore  our  finding  has 
been  most  qualified  stenographic  and  office  help  could  be 
selected  on  the  basis  they  could  handle  the  programs.  The 
effect  is  not  minimized. 

Q.  Any  women’s  programming  would  be  a  part  time  job 
on  the  part  of  staff  personnel? 

A.  That  is  right. 

Q.  What  is  the  number  of  commercial  spot  announce¬ 
ments  per  week  presently  carried  on  WJLD? 

A.  In  order  to  answer  your  question  I  will  have 
403  to  refer  to  an  analysis,  will  that  be  satisfactory? 

Q.  Do  you  have  an  analysis? 

A.  I  can  refer  to  some  thumbnail  material. 

Q.  I  don’t  care  so  long  as  the  information  you  give  is 
accurate. 

Mr.  Lane.  Does  counsel  mean  of  the  present  week  or  cur¬ 
rent  week?  I  am  not  sure  we  can  answer  for  the  current 
week. 

By  Mr.  Southmayd. 

Q.  I  am  trying  to  find  out  what  a  representative  week 
is,  so  far  as  commercial  announcements  go.  The  more  satis¬ 
factory  approach  is  a  composite  week  for  1946  set  up  by 
the  Commission  but  evidently  that  isn’t  available  so,  the 
only  thing  left  is  to  request  a  representative  week. 

A.  Well,  for  the  sake  of  example,  on  Sunday,  February 
2,  we  carried  thirty  two  spot  announcements. 

Q.  Do  you  have  a  weekly  total  there? 

A.  I  have  the  weekly  total  which  would  show  the  week  of 
February  2  through  the  8th,  a  recent  week.  On  Sunday  we 
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carried  thirty  two  announcements ;  on  Monday  the  3,  eighty 
nine ;  on  Tuesday  the  4,  one  hundred  and  fifteen ;  on  Thurs¬ 
day  we  carried  eighty  seven. 

Q.  How  about  Wednesday? 

A.  Wednesday  eighty  eight ;  Friday  ninety  five ;  Saturday 
fifty  eight. 

Q.  That  is  the  week  beginning  February  the  2nd? 

404  A.  Yes,  and  running  through  the  8th. 

The  Presiding  Officer.  Are  those  commercial 

spots? 

The  Witness.  Yes,  as  identified  by  the  Commission. 

By  Mr.  Soutkmayd. 

Q.  That  I  believe  totals  565  commercial  spots  in  that 
week.  Do  you  consider  that  in  keeping  with  the  blue  book? 

Mr.  Lane.  We  object  to  that  question  because  it  calls  for 
the  conclusion  of  the  witness. 

Mr.  Socthmayd.  The  witness  testified  in  direct  exam¬ 
ination  that  the  station  is  presently  conforming  to  the 
recommendations  of  the  blue  book.  I  am  asking  him  on  cross 
examination  whether  565  commercial  spots  in  a  week  is  con¬ 
forming  to  the  blue  book? 

The  Presiding  Officer.  At  least  with  the  spirit  of  the  blue 
book. 

The  Witness.  As  I  understand  it  any  number  that  aver¬ 
aged  100  a  day  is  not  in  conformance  with  the  blue  book.  The 
average  would  be  80  a  day  and  thus  this  totals  out  less  than 
100  a  day. 

Of  course,  there  is  a  mitigating  factor.  As  competition 
increases  among  the  stations,  naturally  the  smaller  station 
has  to  resort  to  the  sale  of  announcements  to  sustain  itself. 
And  of  course,  in  our  operation  we  have  a  period  of  time 
from  2 :00  to  4 :00  p.  m.  when  we  appeal  to  colored  business 
people. 

Now,  perhaps  twenty  of  those  announcements  are 

405  devoted  to  small  Negro  businesses  and  appear  in  a 
so-called  participating  program  which  is  blocked  out 

as  a  two  hour  stretch. 
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By  Mr.  Southmayd. 

Q.  I  wonder  if  yon  could  give  me  how  many  spot  an¬ 
nouncements  are  made  in  that  two  hour  program? 

A.  I  think  it  would  run  roughly  three  or  four  to  the 
quarter  hour. 

Q.  What  is  the  present  percentage  of  commercial  and 
sustaining  programs  on  WJLD? 

A.  We  will  roughly  analyze  this  week  under  discussion. 
I  think  we  are  under  50  per  cent  commercial. 

Q.  What  is  the  present  ratio  of  network  and  non-network? 
A.  There  I  would  have  to  check  accurately.  I  don’t  think 
we  are  exceeding  40  per  cent  network. 

Q.  What  is  the  present  ratio  of  recorded  programs  on 
WJLD? 

A.  I  believe  it  would  fall  somewhere  around  30  or  35  per 
cent. 

#  *  * 

407  By  Mr.  Southmayd. 

Q.  Mr.  Terry,  this  panel  program  of  the  news¬ 
papers  that  you  spoke  of,  is  that  presently  on  WJLD? 

A.  No,  sir.  When  I  was  talking  along  that  vein — 

408  that  is  for  future  consideration  to  improve  just  the 
general  outlook  of  broadcasting. 

Q.  "What  about  this  Radio  Workshop? 

A.  That  again  is  future  consideration. 

Q.  This  Advisory  Council  is  that  a  future  consideration? 
A.  That  is  right. 

Q.  Now,  Mr.  Terry,  you  are  in  the  radio  business  now 
aren’t  you,  at  WJLD? 

A.  Yes. 

Q.  Now,  if  those  things  would  be  beneficial  at  Birmingham 
at  850,  why  aren’t  they  presently  on  WJLD? 

A.  The  newspapers  take  the  position  more  or  less  in 
Birmingham  that  they  don’t  want  to  spend  the  money  to  hire 
additional  personnel  to  supervise  or  handle  the  publicity 
of  the  programs  of  radio  stations. 

As  I  say  we  have  had  this  idea  in  mind  for  some  time. 
We  felt  that  it  might  be  a  good  idea  to  try  to  get  them  to¬ 
gether. 
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Q.  Is  your  getting  850  going  to  change  the  newspapers’ 
attitude? 

A.  The  newspapers  take  the  position  pretty  thoroughly 
they  are  going  to  drop  all  schedules  out  of  the  newspapers 
except  those  that  carry  network. 

We  would  be  thoroughly  willing  to  go  together  for  the 
sake  of  getting  these  things  in  there,  dig  into  our  own 

409  pockets  and  pay  somebody  to  work  for  the  news¬ 
papers  to  see  that  a  good  analyzing  job  was  done. 

Q.  Now  this  Advisory  Council,  don’t  you  think  it  would 
be  helpful  to  your  servicing  Bessemer  to  have  an  Advisory 
Council  that  would  advise  you  just  as  you  suggest  be  done 
in  the  850  case  in  Birmingham? 

A.  In  an  informal  way  we  already  do  that.  We  have  one 
of  the  directors  of  the  bank,  Mr.  Becker,  I’ve  consulted  with 
him  very  frequently.  He  is  an  established  old  time  resident 
and  I  have  asked  him  what  would  make  good  listening. 

Q.  That  is  an  informal  concept? 

A.  We  don’t  have  a  formal  advisory  council  set  up. 

Q.  What  news  services  does  WJLD  presently  have? 

A.  We  use  the  Press  Association  Service. 

Q.  What  transcription  service? 

A.  We  use  Standard  and  Cole. 

Q.  Do  you  have  participating  programs  on  WJLD  now? 

A.  Yes,  we  do. 

Q.  How  many? 

A.  The  one  that  I  mentioned,  the  program  which  appeals 
largely  to  Negros,  plus  a  period  in  the  morning  from  6:45 
a.  m.  to  7 :15  a.  m.  plus  a  program  in  the  evening  from  5:30 
p.  m.  to  5 :45  p.  m.  I  believe,  I  think  that  covers  most  of  them. 

Q.  When  was  the  last  time  a  representative  of  a  labor 
union  spoke  on  behalf  of  labor  over  WJLD  ? 

410  A.  Frankly,  I  don’t  remember. 

Q.  Has  there  ever  been  any? 

A.  There  may  have  been  some  cases.  It  is  difficult  to  put 
your  finger  on  those  things.  You  mean,  in  the  interest  of 
labor  they  requested  time,  bought  time  and  went  ahead? 

Q.  Any  local  labor  representative  spoke  on  behalf  of  labor 
over  WJLD  ? 
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A.  Well,  this  was  a  nebulous  case  of  the  thing.  We  have 
had  requests  from  labor  organizations  for  political  time  to 
speak  on  behalf  of  various  candidates  and  campaigns.  I 
can’t  remember  any  of  them  coming  in  to  ask  for  any  time 
to  speak  on  any  issue  in  their  behalf. 

Q.  That  strike  investment  mentioned  early  today,  what 
forum  or  other  discussion  of  the  strike  did  WJLD  get? 

Mr.  Lane.  I  object  that  labor  unions  had  discussed  it  on 
the  air  or  anything  else. 

By  Mr.  Southmayd. 

Q.  Did  you  have  any  forum  or  other  discussion  of  that 
controversial  issue? 

A.  There  were  none. 

The  Presiding  Officer.  Were  there  any  requests  for  time 
by  either  group? 

The  Witness.  None. 

By  Mr.  Southmayd. 

Q.  You  didn’t  go  out  and  create  a  program  as  to 
411  how  many  men  were  on  strike  there? 

A.  No  we  didn’t,  I  don’t  remember  the  exact  situa¬ 
tion  that  was  referred  to. 

Q.  Apparently  the  one  big  recent  strike  they  had  in  Bes¬ 
semer? 

A.  It  affected  all.  It  was  thoroughly  covered  in  the  news¬ 
papers. 

Q.  The  coal  operator’s  strike. 

A.  Well,  that  would  affect  about  four  or  five  mines  in  the 
Bessemer  area  did  you  say. 

Q.  Several  thousand  men. 

A.  I  think  they  show  a  membership  of  something  like 
that. 

Q.  Wasn’t  that  a  matter  of  grave  concern,  grave  public 
interest? 

Mr.  Lane.  I  object  to  that  on  the  ground  it  calls  for  the 
conclusion  of  the  witness. 

The  Presiding  Officer.  Ask  him  whether  the  operator  of 
the  station  thinks  it  is  the  type  of  thing  that  should  be  broad¬ 
cast. 
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By  Mr.  Southmayd. 

Q.  Why  didn’t  you  create  a  forum  discussion  by  bringing 
the  issues  in  that  controversy  to  the  attention  of  the  public? 
A.  It  was  being  aired  publicly,  that  is  by  the  news- 

412  papers.  I  think  there  was  a  radio  program  covering 
it  and  rather  than  make  it  a  local  issue,  as  it  was  be¬ 
ing  decided  by  the  court,  we  didn’t  put  on  such  a  program. 

Q.  You  mentioned  a  CIO  nows  program  was  on  the  sta¬ 
tion  when  Mr.  Johnston  took  over.  How  long  after  he  as¬ 
sumed  ownership  of  the  station  did  that  program  remain 
on  the  air? 

A.  To  the  best  of  my  knowledge  about  seven  months. 

Mr.  Southmayd.  I  believe  that  is  all. 

The  Presidiing  Officer.  Any  questions,  Mr.  Rawson  ? 

CROSS  EXAMINATION 

By  Mr.  Rawson. 

Q.  Mr.  Terry,  you  have  Exhibit  12  before  you? 

A.  Yes. 

Q.  Your  operating  expenses  remain  the  same  whether 
you  have  a  network  or  not? 

A.  It  is  difficult  to  say.  I  imagine  they  would  be  generally 
the  same. 

*  •  * 

413  Q.  You  mean  the  American  Legion  acts  as  spokes¬ 
man  for  the  other  Veteran  Organizations? 

A.  He  has  from  time  to  time. 

Mr.  Rawson.  That  is  all. 

The  Presiding  Officer.  Are  there  any  questions  on  re¬ 
direct? 


RE-DIRECT  EXAMINATION 


By  Mr.  Lane. 

Q.  Mr.  Terry,  how  many  times  a  day  do  you  see  Mr.  John¬ 
ston  Jr.? 

A.  Mr.  Johnston  is  in  the  office  next  to  mine  generally 
from  9:00  a.  m.  to  4:30  or  5:00  p.  m.  I  have  every  oppor¬ 
tunity  to  see  him  as  much  as  I  wish. 

Q.  Do  you  make  it  a  point  to  see  him  every  day? 

A.  Yes,  I  see  him  every  day. 


102 


414  Q.  On  what  types  of  problems  do  you  consult  with 
Mr.  Johnston? 

A.  We  will  consult  on  matters  of  program  policy.  We 
are  constantly  seeking  to  introduce  better  types  of  pro¬ 
grams.  We  talk  it  over  in  advance,  also  the  financial  condi¬ 
tion  of  the  station,  the  credits,  general  operations,  per¬ 
sonnel  etc. 

Q.  What  is  the  total  amount  of  live  talent  time  on  WJLD 
at  the  present  time? 

A.  I  believe  it  runs  between  20  and  25  per  cent. 

Q.  Where  does  most  of  that  talent  originate? 

A.  We  have  various  programs  from  the  Bessemer  and 
Birmingham  areas.  I  believe  that  the  predominance  of  tal¬ 
ent  comes  from  the  Birmingham  area. 

Q.  If  you  were  the  successful  applicant  in  this  case  where 
would  you  anticipate  that  you  drew  your  live  talent  from? 

A.  We  anticipate  drawing  it  mostly  from  Birmingham 
and  the  surrounding  territory.  This  would  include  other 
territories  we  now  operate  in. 

Q.  So  that  your  field  for  drawing  live  talent  would  in¬ 
crease  or  decrease? 

A.  Vastly  increased. 

Q.  Do  you  know  why  the  labor  program  terminated  seven 
months  after  you  were  employed  by  the  station? 

415  A.  Yes,  it  was  at  the  behest  of  the  labor  union  it¬ 
self.  They  tell  us  and  have  told  us  from  time  to  time 

that  the  men  themselves  who  were  contributing — the  pro¬ 
gram  originally  was  entirely  the  labor  unions  own  idea. 
They  approached  the  station  asking  from  time,  they  felt  it 
was  good  publicity  for  the  Mine  Smelter  Workers. 

To  defray  the  cost  they  assessed  each  man  in  the  union 
a  small  amount  of  money  from  time  to  time.  They  perhaps 
felt  they  were  not  getting  enough  publicity  or  perhaps  it  was 
something  else,  they  didn’t  care  to  contribute  any  longer. 

Q.  To  your  knowledge  did  anyone  connected  with  WJLD 
have  anything  to  do  with  the  terminating  of  that  thing? 

A.  Not  to  my  knowledge. 

Q.  There  has  been  some  inference  thrown  in  to  this  hear¬ 
ing  regarding  the  possible  question  that  might  arise  between 
the  Johnstons  and  some  labor  organization.  Do  you  of 
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your  knowledge  know  of  any  bias  upon  the  part  of  either  of 
the  Johnston  partners  as  far  as  labor  is  concerned? 

Mr.  Southmayd.  I  disagree  on  that  question.  The  John¬ 
stons  took  the  stand,  they  testified  and  I  believe  any  con¬ 
clusion  or  inferences  that  are  to  be  drawn  can  be  drawn  pro 
or  con  from  their  own  testimony. 

The  Presiding  Officer.  My  understanding  is  the  question 
was  based  solely  on  personal  knowledge.  If  counsel  wants 
to  supplement  that  by  recalling  Mr.  Johnston  Jr. 

416  Mr.  Lane.  I  would  assume  as  general  manager  of 
this  station  that  any  bias  toward  labor  insofar  as 

labor  is  concerned  would  be  conveyed  to  the  general  manager 
of  the  station.  I  believe  he  is  competent  to  testify  whether 
such  an  order,  direct  or  indirect  had  been  given. 

The  Presiding  Officer.  He  could  give  it  as  of  his  own 
personal  knowledge. 

Mr.  Lane.  I  am  not  asking  him  that  question  although  I 
would  be  glad  to  recall  either  of  the  Johnstons  on  that  in¬ 
ference. 

I  want  to  know  if  he  received  directly  or  indirectly  in¬ 
structions  regarding  Station  WJLD  that  there  was  any  bias 
upon  either  of  the  Johnstons  part  on  the  part  of  labor. 

The  Presiding  Officer.  Objection  overruled. 

The  Witness.  I  have  never  received  any  indication  either 
directly  or  indirectly. 

By  Mr.  Lane. 

Q.  Have  you  any  personal  feeling  pro  or  con  on  the  labor 
situation? 

A.  No  I  have  not. 

Q.  Have  you  ever  received  any  instructions  to  show  par¬ 
tiality  for  or  against  any  group,  race,  color  or  creed  or  re¬ 
ligion? 

A.  None  to  my  knowledge. 

Q.  Have  you  any  bias  toward  any  minority  group, 

417  race,  color,  creed  or  religion? 

A.  I  have  none. 

•  *  • 

418  The  Presiding  Officer.  In  the  event  the  applicant 
you  represent  were  successful  and  was  unable  to  oh- 
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tain  an  affiliation  with  the  Mutual  Broadcasting  System, 
would  it  be  the  policy  to  attempt  to  obtain  an  affiliation  with 
another  network? 

The  Witness.  Well,  that  of  course  is  a  competitive  situa¬ 
tion  in  the  area.  I  believe  that  every  radio  station  feels  it 
is  to  its  advantage  to  be  affiliated  with  a  network,  if  it  is 
possible  to  do  so  you  would  like  to. 

The  Presiding  Officer.  The  answer  is,  you  would  prob¬ 
ably  make  an  attempt  if  it  were  available. 

The  Witness.  Yes. 

The  Presiding  Officer.  I  understood  on  the  basis  of  your 
replies  to  Southmayd’s  questions  that  if  there  is  network 
affiliation  you  have  fewer  public  service  programs  of  a  local 
nature  than  if  there  is  no  network  affiliation? 

The  Witness.  Perhaps  that  may  have  been  an  inference 
drawn  on  what  we  were  proposing.  We  intend  to  strike  a 
fair  balance  of  locally  produced  service  programs  in  addi¬ 
tion  to  carrying  public  service  programs  on  the  network. 

The  Presiding  Officer.  The  all  over  public  service  pro¬ 
grams  would  remain  the  same. 

You  did  make  some  reference  to  various  persons  you  had 
contacted  with  respect  to  public  service  programs.  I 
419  am  referring  to  agricultural  agencies  and  representa¬ 
tives  of  religious  groups,  etc.  Now,  who  else  did  you 
contact? 

The  Witness.  I  have  contacted  the  Negro  Better  Busi¬ 
ness  Bureau  and  the  editors  of  local  Negro  newspapers. 
At  the  present  time  we  carry  programs  that  involve  the  use 
of  these  people. 

I  have  contacted  them  asking  them  if  they  would  be  will¬ 
ing  to  become  associated  with  us  in  programs  we  proposed 
covering  local  phases. 

I  have  gone  to  the  Director  of  Education  in  Birmingham. 
I  have  contacted  the  Birmingham  Pastors  Association  look¬ 
ing  forward  to  the  use  of  time  by  religious  groups.  There 
are  many  of  them. 

The  Presiding  Officer.  Have  you  sent  letters  or  made 
personal  contacts? 

The  Witness.  I  have  done  both.  I  have  contacted  the 
American  Legion. 
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The  Presiding  Officer.  Let  us  go  over  the  program  sched¬ 
ule,  Exhibit  13  or  14,  one  of  those. 

The  Witness.  Page  11  I  think  starts  it  off.  From  point 
to  point  whom  I  have  contacted? 

The  Presiding  Officer.  That  is  right,  particularly  those 
you  contacted  personally. 

The  Witness.  On  the  Saturday  schedule,  I  think  we  cov¬ 
ered  page  11,  personal  contact. 

420  Page  12,  Saturday,  this  program,  Rainbow  House 
that  is  a  more  or  less  duplicated  program  since  off  the 

network,  replaced  it  locally  by  Negro  participation  show 
for  youngsters  and  juvenile  white  show,  with  the  Director 
of  a  large  funnel  concern  in  Birmingham  and  Mrs.  Jacks 
an  instructor  in  dancing  interested  in  maintaining  that  type 
of  program  for  juvenile  white  children. 

As  far  as  the  religious  angle  is  concerned  the  head  of  the 
Birmingham  Pastors  Association  indicated  he  was  interest¬ 
ed.  I  have  not  as  yet  contacted  the  editors  of  newspapers. 
I  am  on  a  friendly  basis  with  all  of  them  and  don’t  look  for 
any  difficulty  in  getting  the  local  news  supply. 

On  page  13,  section  6,  I  might  say  section  5  was  again 
covered  by  the  head  of  the  Birmingham  Pastors  Association. 
Mrs.  Jacks  as  well  as  a  gentleman  by  the  name  of  Stock  in 
touch  with  a  large  number  of  juvenile  performers  indicated 
he  would  be  willing  to  vrork  with  us. 

I  have  written  a  letter  and  talked  to  the  Mayor  of  Birm¬ 
ingham  concerning  the  use  of  time  by  various  offices  of  the 
City  Commission. 

I  have  contacted  the  head  of  the  Jefferson  County  Medi¬ 
cal  Association  and  Mr.  Johnston  has  talked  to  the  head  of 
the  Doctors  Association  in  Birmingham  looking  toward  the 
use  of  time  by  those  individuals. 

I  have  discussed  the  question  of  a  youth  forum 

421  from  Birmingham  Schools  with  several  of  the  editors 
of  the  high  school  newspapers  themselves.  They  all 

evinced  a  great  deal  of  interest  in  carrying  out  a  program 
of  that  type. 

I  have  talked  to  several  representatives  of  the  Negro 
Race  concerning  programs  which  we  might  put  on  of  a  dis¬ 
tinctive  nature  with  Mr.  William  Polk  who  conducts  pro- 
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grams  of  that  type  from  time  to  time;  Mr.  Wigland  who 
will  testify  later  representing  the  American  Legion,  has 
assured  me  of  his  support  representing  various  Veteran 
groups.  I  don’t  anticipate  any  trouble  in  getting  any  ma¬ 
terial  to  present. 

I  think  that  in  general  covers  the  main  types. 

The  Presiding  Officer,  Did  you  offer  free  time  to  all 
these  individuals? 

The  Witness.  Yes,  the  time  is  on  a  sustaining  basis. 

The  Presiding  Officer.  Did  you  designate  a  specific  time 
or  talk  to  them  in  general? 

The  Witness.  There  was  no  particular  reference  to  spe¬ 
cific  time  with  the  exception  of  the  Youth  Forum  which  I 
thought  would  be  better  in  an  evening  hour. 

The  Presiding  Officer.  Do  you  have  any  discussion  with 
respect  to  the  amount  of  time  or  the  number  of  times  per 
week? 

The  Witness.  We  left  that  in  each  discussion.  In  the 
case  of  the  agricultural  program  we  have  generally  talked 
about  a  daily  program.  In  the  case  of  the  Educational 
Service  it  was  left  open. 

422  More  or  less  to  answer  your  question,  whatever 
time  is  required  to  adequately  cover  the  subject  would 
be  made  available. 

The  Presiding  Officer.  Now,  you  referred  to  letters  that 
had  been  written,  what  were  those? 

The  Witness.  The  general  content  of  the  letters? 

The  Presiding  Officer.  Yes. 

The  Witness.  We  wrote  the  letter  to  the  individuals  tell¬ 
ing  them  we  were  applicants  for  this  station  and  asking  them 
if  they  would  be  interested  in  utilizing  time  on  the  station. 

The  Presiding  Officer,  How  many  of  those  letters  did 
you  address  or  send  out? 

Mr.  Lane.  We  will  be  very  glad  to  introduce  the  letters 
in  evidence. 

The  Presiding  Officer.  Of  course,  the  responses  wouldn’t 
be  admissible  but  I  wanted  to  know  what  this  applicant  did 
with  respect  to  contacting  public  service  organizations, 
what  offers  were  made  and  how  far  they  went. 
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The  Witness.  There  have  been  a  dozen  of  these  letters 
written  to  leading  groups. 

The  Presiding  Officer.  In  the  City  of  Birmingham? 
The  Witness.  That  is  right. 

The  Presiding  Officer.  And  those  groups  are  in  addition 
to  the  ones  to  whom  you  spoke  ? 

The  Witness.  There  was  some  duplication  in  the 

423  case  of  religious  and  agricultural  groups. 

•  •  * 

C.  A.  WIEGLAND  a  witness  called  for  and  on  behalf  of 
the  Johnston  Broadcasting  Company,  having  been  duly 
sworn,  was  examined  and  testified  as  follows: 

direct  examination 


By  Mr.  Lane. 

Q.  Will  you  please  state  your  name,  address  and  occu¬ 
pation? 

A.  C.  A.  Wiegland,  4873  Cliff  Road,  Birmingham,  Ala¬ 
bama. 

Q.  How  long  have  you  lived  in  Alabama? 

A.  A  little  more  than  23  years. 

Q.  How  long  have  you  lived  in  Birmingham? 

A.  The  same  period  of  time. 

Q.  Will  you  please  state  what  civic  organizations  you  are 
connected  with? 

A.  Well,  first  of  all  I  began  with  the  American  Legion 
of  which  I  have  been  an  active  member  for  25  years  or  more, 
ever  since  its  inception.  I  am  now  serving  as  President  of 
the  Jefferson  County  Council  of  the  American  Legion  which 
is  comprised  of  16  posts,  all  the  posts,  the  American 
424  Legion  posts  in  Jefferson  County. 

Q.  How  long  have  you  served  in  this  capacity? 

A.  Fifth  term,  succeeding. 

Q.  What  other  organizations  do  you  belong  to? 

A.  I  do  have  a  list  of  them  here.  The  Advisory  Board 
of  the  Boys  Industrial  School,  and  also  on  the  Committee  for 
the  Boy  Scouts.  I  am  a  director  of  the  Red  Cross  Chapter 
of  Jefferson  County.  I  am  a  member  of  the  Regional  Plan¬ 
ning  Board  of  the  State  of  Alabama  appointed  by  the  Gov- 
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ernor.  I  am  a  member  of  the  Special  Legislative  Board  of 
Jefferson  County,  also  appointed  by  the  Governor.  I  am 
an  Associate  Member  of  the  Personnel  Board  which  we  term 
Civil  Service.  I  am  one  of  the  Commissioners  of  the  Boxing 
and  Wrestling  Association  in  the  State  of  Alabama.  I  am 
a  member  of  the  Board  of  Civic  Welfare  of  Jefferson  Coun¬ 
ty,  Chairman  of  the  Veterans  Emergency  Housing  Commit¬ 
tee,  Chairman  of  the  National  Center  in  promoting  the  pro¬ 
jects  of  the  National  Cemetery  for  Alabama,  Chairman  of 
promoting  of  a  building  for  the  Veterans  Administration  in 
Birmingham  and  Chairman  of  the  Veterans  Administration 
Committee  for  the  Welfare  of  the  Veterans  and  also  a  mem¬ 
ber  of  the  Speaker’s  Bureau  of  the  Community  Chest  and 
many  of  the  welfare  activities.  That  is  just  a  few  of  them. 

Q.  Are  you  also  a  Mason? 

A.  Yes. 

425  Q.  From  your  civic  activities  and  wide  acquaint¬ 
ance  among  the  residents  of  Birmingham,  have  you 
had  an  occasion  to  ascertain  the  reputation  of  Mr.  Johnston 
Sr.  and  Jr.  as  to  their  business  ability  and  financial  worth? 

A.  Yes,  I  have. 

Q.  What  is  their  reputation  Mr.  Wiegland? 

A.  In  one  word  I  might  say  it  is  excellent. 

Q.  Do  you  believe  that  if  they  were  the  successful  ap¬ 
plicants  in  this  case  that  they  would  conduct  a  station  in 
the  public  interests? 

A.  I  do. 

Q.  Do  you  base  that  opinion  upon  an  acquaintance  with 
the  two  Johnstons? 

A.  No. 

Q.  What  do  you  base  it  on? 

A.  I  base  it  on  their  activities  into  which  they  have  gone. 
Young  Mr.  Johnston  has  searched  for  a  career.  I  remember 
years  ago  his  father  had  spoken  slightly  to  me  about  what 
his  son  might  take  up  in  the  future  and  I  know  that  he  is 
very  serious  in  his  intent  and  purpose  to  make  radio  his 
positive  career. 

Q.  How  long  have  you  personally  known  either  or  both 
Johnstons? 

A.  At  least  20  years. 
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Mr.  Lane.  That  is  all. 

*  •  • 

CROSS  EXAMINATION 

By  Mr.  Rawson. 

428  Q.  Mr.  Wiegland,  do  you  know  if  the  Johnstons 
ever  cooperated  with  any  of  the  civic  organizations 

with  which  you  are  associated? 

A.  Yes. 

Q.  Can  you  state  specifically  for  the  record  the  names 
of  these  organizations? 

A.  I  speak  for,  first  the  American  Legion  of  which  Bes¬ 
semer  is  one  of  the  posts  of  the  council  and  they  expressed 
their  gratitude  in  having  the  privilege  and  offering  of  the 
station  for  any  of  their  programs. 

They  reported  that  as  a  matter  of  record  to  the  council. 
And  in  the  field  of  sports,  youth  activities,  American  Legion 
Junior  Baseball,  they  have  cooperated  to  the  full  extent  in 
carrying  our  program  of  Junior  Baseball.  Also,  we  have 
called  upon  them  for  Boy  Scout  activities.  They  have  al¬ 
ways  been  willing  to  cooperate. 

I  would  like  to  say  further  that  most  of  the  stations  that 
have  been  in  progress  over  any  period  are  willing  to  do  the 
the  same  thing  but  they  do  not  always  have  the  time  and 
sometimes  it  is  necessary  to  reach  out  into  the  far  ends  of 
the  county  and  we  are  always  very  grateful  when  we  have 
the  opportunity  to  put  a  program  on.  We  have  many  of 
them  that  we  can  always  put  in  this  field. 

•  *  * 

429  Mr.  Lane.  Mr.  Wiegland,  so  long  as  you  have  been 
called  upon  to  testify  for  both  applicants,  may  I  ask 

you  which  application  you  are  supporting  before  the  Com¬ 
mission? 

The  Witness.  I  am  supporting  the  Johnston  application. 
Mr.  Lane.  You  believe  it  is  in  the  interest  of  the  com¬ 
munity? 

The  Witness.  I  really  do.  I  am  sincere. 

*  •  • 
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430  Mr.  Rawson.  I  have  one  more  question  in  connec¬ 
tion  with  the  statement  you  just  made,  what  are  your 

reasons  for  supporting  Applicant  Johnston  over  Applicant 
Beach? 

The  Witness.  I  think  I  stated  in  the  beginning,  in  my 
opinion  where  a  concentrated  effort  and  specified  career  is 
being  made  of  radio  that  I  believe  that  it  would  he  more 
beneficial  than,  well  for  the  lack  of  better  expression,  I 
would  say  a  hobby.  It  is  a  sincere  business  with  the  John¬ 
stons. 

Mr.  Rawson.  That  is  all. 

Mr.  Southmayd.  I  have  one  or  two  more  questions.  I 
want  to  understand  your  appearance  here.  You  are  ap¬ 
pearing  personally,  as  an  individual  you  have  not  been 
authorized  to  speak  for  any  of  those  organizations? 

The  Witness.  No,  I  am  not  authorized  to  speak  for  the 
American  Legion. 

Mr.  Southmayd.  I  judge  from  your  response  to  the  Com¬ 
mission  Counsel  that  you  feel  that  Mr.  Johnston  should  get 
the  station  because  young  Mr.  Johnston  makes  it  his  life 
work. 

Now,  that  of  course  goes  to  personal  consideration.  But, 
from  the  standpoint  of  ability,  of  community  leadership  in 
civic  life  and  ability  to  render  a  real  public  service, 

431  can  you  truthfully  say  that  the  Johnston  Applicant 
is  better  equipped  to  serve  the  public  interest  than  is 

Mr.  Beach? 

The  Witness.  I  think  so. 


•  #  • 

444  THOMAS  N.  BEACH,  a  witness  called  on  behalf  of 
station  WTNB,  having  been  duly  sworn,  testified 
as  follows: 


DIRECT  EXAMINATION 

By  Mr.  Southmayd. 

Q.  Have  you  been  sworn,  Mr.  Beach? 

A.  Yes,  I  have. 

Q.  Will  you  state  your  full  name,  please? 
A.  Thomas  N.  Beach. 
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Q.  Your  address? 

A.  77  Country  Club  Gardens,  Birmingham,  Alabama. 

Q.  Are  you  a  citizen  of  the  United  States? 

A.  I  am. 

Q.  Will  you  give  your  place  and  date  of  birth,  Mr.  Beach? 

A.  Born  in  Brunswick,  Georgia,  on  the  28th  day  of  Janu¬ 
ary,  1895. 

Mr.  Southmayd.  Mr.  Examiner,  at  this  point  I  would  like 
to  note  that  the  hearing  issues  on  the  application  of  Thomas 
N.  Beach  do  not  include  an  issue  as  to  his  legal  qualifica¬ 
tions.  Presumably,  since  he  is  an  existing  licensee  endeavor¬ 
ing  to  improve  the  facilities  of  his  station.  I  should 
445  like,  however,  as  an  added  measure  to  request  that 
judicial  notice  be  taken  in  this  record  of  the  legal 
qualifications  of  the  applicant,  which  are  already  a  matter 
of  record  with  the  Commission. 
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The  Presiding  Officer.  Is  there  any  objection  to  that? 

Mr.  Rawson.  No  objection. 

Mr.  Lane.  I  would  like  at  this  time,  Mr.  Examiner,  before 
any  evidence  in  this  case  is  introduced  by  the  applicant,  to 
question  him  on  his  voir  dire  on  the  record  and  docket  as  it 
stands  to  date. 

Mr.  Soutkmayp.  What  was  that  again? 

Mr.  Lane.  I  would  like  to  question  Mr.  Beach  prior  to 
the  introduction  of  any  evidence  in  this  case,  upon  the  docket 
as  it  stands  to  date,  in  order  to  ascertain  as  to  whether  or 
not  there  is  a  proper  foundation  laid  for  the  introduction 
of  any  evidence. 

•  *  • 

446  The  Presiding  Officer.  It  may  be  to  the  Commis¬ 
sion’s  interest.  As  far  as  the  Presiding  Officer  is 

447  concerned,  I  believe  it  would  be  better  if  we  allowed 
the  applicant  to  go  ahead  with  his  affirmative  case, 

and  if  you  have  any  evidence  with  the  bona  fideness  of  this 
applicant,  I  believe  you  can  introduce  it  at  the  end. 

It  is  a  ruling  as  to  when  you  are  allowed  to  ask  the  ques¬ 
tions  and  it  is  not  a  ruling  on  my  part  that  it  is  not  al¬ 
lowed.  That  question  will  be  settled  to  the  extent  to  which 
you  can  introduce  evidence  at  the  time  the  question  is  pro¬ 
pounded.  It  is  now  being  ruled  that  the  ordinary  order  of 
procedure  will  be  followed  in  allowing  the  applicant  to  put 
in  his  case  first.  You  are  not  prejudiced  in  any  way.  It  is 
just  a  matter  of  the  order  of  presentation. 

Mr.  Lane.  We  will  then  submit,  if  the  Examiner  please, 
that  all  of  the  evidence  that  may  be  adduced  at  this  time  is 
subject  to  our  objection,  and  we  would  like  to  note  an  ex¬ 
ception  to  the  Examiner’s  ruling.  We  would  also  like  to 
reserve  the  right  to  raise  a  motion  to  strike  at  the  conclu¬ 
sion  of  that  testimony. 

•  •  •  * 

449  Q.  Mr.  Beach,  how  long  have  you  resided  in  Birm¬ 
ingham,  Alabama? 

A.  27  years. 

Q.  Are  you  the  present  licensee  of  station  WTNB? 

*A.  I  am. 
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Q.  For  the  record,  would  you  give  us  a  brief  summary 
of  your  radio  background  and  experience? 

A.  Well,  my  actual  experience,  of  course,  commenced 
with  the  granting  of  my  license  at  1490.  My  radio  back¬ 
ground  was  that  I  first  became  interested  in  radio  back  in 
1940  or  1941.  At  that  time  some  associates  and  I  filed  a 
petition,  as  I  recall  it,  for  the  facilities  that  were  being 
abandoned  by  station  WSGN  in  Birmingham,  at  that 
time. 

450  Mr.  Johnston  filed  a  petition  at  the  same  time 
and  there  was  another  group.  Three  of  us  went 

through  a  hearing  and  immediately,  or  a  short  while  after, 
the  Commission  froze  all  applications  and  I  withdrew  mine 
without  prejudice,  and  I  think  Mr.  Johnston  and  the  others 
did  the  same. 

Q.  Was  that  freeze  due  to  the  war? 

A.  Yes.  That  was  due  to  the  war.  Of  course,  since  the 
granting  of  the  license,  of  course  I  have  been  very  active. 

Q.  You  dismissed  that  application  that  was  filed  in  1941  ? 

A.  That’s  right. 

Q.  When  did  you  again  apply  to  the  Commission? 

A.  Then  when  the  restrictions  were  lifted,  I  made  appli¬ 
cation  to  the  Commission  for  a  license  under  1490  and  there 
were  several  applicants  for  that  frequency  and  we  went  into 
a  hearing  and  I  was  granted  that  frequency. 

Q.  Approximately  when  was  the  decision  rendered  grant¬ 
ing  you  1490,  do  you  recall? 

Mr.  Rawson.  I  object  to  the  approximation.  I  think  we 
can  have  an  actual  date  on  it. 

By  Mr.  Southmayd. 

Q.  All  right.  It  was  in  June  1946? 

A.  Yes. 

Mr.  Lane.  May  we  check  that  date?  I  don’t  think  it  is 
accurate.  I  think  it  is  the  29th  of  May. 

451  The  Witness.  It  may  have  been. 

Mr.  Rawson.  The  Commission  can  take  judicial 
notice  of  the  date  when  it  was  granted. 

Mr.  Southmayd.  Certainlv. 
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By  Mr.  Southmayd. 

Q.  Following  the  grant,  when  did  yon  build  WTNB? 

A.  We  built  WTNB  from  the  time  between  May  29,  or 
June,  whenever  the  C.  P.  was  issued,  and  about  the  first  part 
of  September,  at  the  time  we  got  on  the  air. 

Q.  Since  early  September  1946,  have  you  been  in  opera¬ 
tion  of  WTNB  on  1490  kilocycles  with  250  watts  unlimited 
time? 

A.  That  is  correct. 

Q.  Mr.  Beach,  I  hand  you  for  identification  Exhibit  No. 
18.  Did  you  prepare  this  exhibit? 

(Document  handed  to  witness.) 

A.  I  did. 

Q.  What  is  the  exhibit? 

A.  Well,  the  exhibit  is  a  personal  history  of  myself. 

Q.  Is  it  a  true  statement  of  your  background  and  busi¬ 
ness  experience? 

A.  Yes. 

Q.  Did  you  serve  in  the  United  States  Army  in  the  First 
World  War? 

A.  Yes. 

452  Q.  Looking  at  Paragraph  4  of  the  exhibit,  I  won¬ 
der  if  you  would  state  for  the  record  the  nature  of 
the  businesses  there  listed  and  the  extent  of  your  interest 
in  those  businesses,  Mr.  Beach  ? 

A.  Well,  taking  them  in  order,  the  firm  of  W.  B.  Leedy 
and  Company  is  engaged  in  the  general  real  estate  and  in 
the  mortgage  business.  I  recently  retired  as  the  President 
of  that  company  and  am  now  Chairman  of  the  Board. 

Q.  What  is  the  extent  of  your  stock  interest  in  that  com¬ 
pany? 

A.  I  own  100  per  cent  of  it.  The  Alabama  Acceptance 
Corporation,  of  which  I  am  Chairman  of  the  Board,  is  a 
company  for  the  financing  primarily  of  automobiles,  operat¬ 
ing  like  the  C.  I.  T.,  and  universal  credit  firms  of  that  type. 

The  Leedy-Glover  General  Agency  is  an  insurance  agency 
representing  the  various  fire  and  casualty  insurance  com¬ 
panies  operating  in  Alabama,  Florida  and  Georgia.  We 
have  sub-agents.  I  am  Chairman  of  the  Board,  I  think,  of 
that. 
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The  Leedy-Glover  Company  is  an  insurance  agency  con¬ 
fining  its  activities  to  the  selling  of  life,  fire  and  casualty 
insurance  in  the  city  of  Birmingham.  I  am  President  of 
that  company. 

The  Central  State  Bank  of  Oalera  is  a  small  country 
bank  located  at  Calera,  Alabama,  a  town  of  about  1,200  or 
1,500  people.  It  is  a  commercial  bank  of  which  I  am 

453  the  President. 

The  W.  B.  Leedy  Investment  Company  of  Mobile, 
Alabama,  is  strictly  a  holding  corporation  of  which  I  am 
President.  Then  I  am  also  General  Agent  for  the  life  de¬ 
partment  of  the  Union  Central  Life  Insurance  Company  of 
Cincinnati. 

Q.  Mr.  Beach,  in  Paragraph  5,  is  that  an  accurate  state¬ 
ment  of  your  civic  and  community  activities  ? 

A.  Well,  I  would  rather  say  it  is  an  abbreviated  state¬ 
ment. 

Q.  What  is  your  capacity  as  a  member  of  the  Advisory 
Board  of  the  Inland  Waterways  Corporation? 

A.  The  Inland  Waterways  Corporation  is  a  govern¬ 
mental  institution,  having  under  its  supervision  the  opera- 
tion  of  the  Federal  barge  lines  on  all  inland  waterways  in 
this  country.  The  Corporation  operates  under  the  Secre¬ 
tary  of  Commerce  and  I  am  a  member  of  the  Advisory 
Board  of  that  organization.  We  meet  at  the  call,  or  sub¬ 
ject  to  the  call  of  the  Secretary  of  Commerce  two  or  three 
or  four  times  a  year. 

We  recommend  to  the  Secretary  of  Commerce  the  active 
affairs  of  the  corporation. 

Q.  And  the  final  paragraph  on  the  exhibit,  are  those  the 
local  organizations  in  Birmingham  with  which  you  are  asso¬ 
ciated? 

A.  At  this  time.  That  is  correct 

Q.  Mr.  Beach,  in  Paragraph  4,  the  various  busi- 

454  nesses  which  are  listed,  will  you  state  for  the  record 
how  much  time  you  devote  to  these  various  busi¬ 
nesses? 

A.  Well,  in  so  far  as  the  Alabama  Acceptance  Corpora¬ 
tion  I  will  take  it  in  this  way,  I  devote  practically  no  time 
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to  it.  I  devote  practically  no  time  to  the  Central  State  Bank 
of  Oalera.  Mr.  Grant,  who  is  Executive  Vice  President  of 
the  Alabama  Acceptance  Corporation  is  actively  in  charge 
of  those  two  institutions. 

So  far  as  the  Leedy-Glover  Company  and  the  Leedy- 
G  lover  General  Agency  are  concerned,  I  own  55  per  cent 
interest  in  those  two  companies.  The  other  interest  is  owned 
by  Mr.  Allen  S.  Glover.  Mr.  Glover  is  and  has  been  actively 
in  charge  of  those  two  companies.  I  devote  practically  no 
time  to  that. 

I  have  been  rather  active  in  the  W.  B.  Leedy  Company 
up  to  the  first  of  this  year,  at  which  time,  as  I  said  to  you,  I 
resigned  as  President  and  my  brother  assumed  that  re¬ 
sponsibility,  so  at  this  time  I  am  devoting  some  time  but 
not  a  great  deal. 

Q.  Your  brother  is  now  in  active  direction  of  W.  B.  Leedy 
and  Company? 

A.  Oh,  yes. 

Mr.  Southmayd.  Mr.  Examiner,  at  this  time  I  offer  in 
evidence  Exhibit  No.  18. 

Mr.  Rawson.  No  objections. 

455  The  Presiding  Officer.  The  exhibit  will  be  re¬ 
ceived  in  evidence. 

(Whereupon  W7TNB  Exhibit  No.  18  was  received  in  evi¬ 
dence.) 

By  Mr.  Southmayd. 

Q.  Mr.  Beach,  I  hand  you  for  identification  Exhibit  No. 
19.  Did  you  prepare  this  exhibit? 

(Document  handed  to  witness.) 

A.  I  did. 

Q.  How  manv  pages  are  there  to  the  exhibit? 

A.  2. 

Q.  What  is  the  first  page? 

A.  The  first  page  is  a  financial  statement  of  myself. 

Q.  Is  this  a  true  and  correct  itemization  of  your  present 
financial  condition? 

A.  Well,  I  think  it  is  an  abbreviated  reflection. 

Q.  Is  it  a  conservative  estimate  of  your  financial  condi¬ 
tion? 
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A.  Yes.  Very  conservative. 

Q.  You  have  no  liabilities? 

A.  No. 

Q.  How  did  you  arrive  at  the  value  of  the  various  stocks 
listed  on  the  exhibit,  Page  1  ? 

A.  The  values  that  I  have  placed  against  these  different 
stocks  represent  the  liquidating  book  value  of  each  and 
every  corporation. 

456  Q.  The  corporation  listed  on  Page  1,  would  you 
state  the  percentage  of  stock  which  you  own  in  each 

company,  Mr.  Beach? 

A.  I  own  100  per  cent  of  W.  B.  Leedy  and  Company. 
These  figures  represent  my  interest. 

Q.  Yes,  but  what  per  cent? 

A.  55  per  cent  of  the  Leedy-Glover  General  Agency,  55 
per  cent  of  the  Leedy  Company.  One  third  interest  in  the 

Leedy  Investment  Company. 

*  •  • 

457  Q.  Mr.  Beach,  how  much  time  have  you  devoted  to 
WTNB  since  the  granting  of  the  construction  permit? 

458  A.  I  have  devoted  a  great  deal  of  time  to  it.  I 
have  been  out  of  town  very  little  for  the  last  5  or  6  or 

7  months  and  I  expect  to  be  out  of  town  less.  I  am  in  the 
studios  of  WTNB  2  or  3  times,  or  sometimes  4  or  5  times  a 
day. 

Q.  During  the  period  of  construction  of  this  station, 
what  percentage  of  your  time  would  you  estimate  that  you 
devoted  to  the  station? 

A.  90  per  cent  during  the  period  of  construction. 

Q.  Are  you  in  the  studio  daily  at  the  present  time,  Mr. 
Beach? 

A.  Oh,  yes,  any  time. 

Q.  When  you  are  out  of  town,  how  do  you  maintain  con¬ 
tact  with  the  station? 

A.  I  am  constantly  in  touch  with  it.  On  the  occasions 
that  I  have  to  go  out  of  town,  Mrs.  Hicks  contacts  me  by 
telephone  and  telegraph.  She  has  called  me  from  Miami 
to  New  York. 

Q.  In  general,  what  is  the  extent  of  your  present  activity 
with  the  station? 
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A.  Why,  I  am  in  charge  of  that  station  in  so  far  as  policy, 
I  mean.  That  is  my  station.  I  dictate  the  policies  of  that 
station. 

Q.  Do  yon  ever  undertake  any  of  the  details  of  station 
operation,  such  as  sale  of  time? 

A.  Oh,  yes.  I  have  solicited  advertising.  I  have 

459  made  it  a  point  to  contact  as  closely  as  I  could  the 
personnel  of  that  station ;  even  some  of  the  engineers. 

I  have  the  salesmen  come  by  my  office — my  other  office  in 
my  real  estate  company — and  I  talk  to  them  and  go  to  lunch 
with  merchants  and  prospects  and  solicit  actively  accounts 
that  I  think  I  might  have  a  little  better  entree  to  than  some 
of  the  salesmen.  I  am  as  closely  in  touch  with  it  as  I  can  be. 

Q.  In  the  ensuing  months,  if  you  obtain  a  grant  of  the 
pending  application,  how  close  will  your  contact  be  with  the 
station? 

A.  I  think  I  can  best  answer  it  this  way.  If  I  am  the  suc¬ 
cessful  applicant  for  this  station  until  such  time  as  this  sta¬ 
tion  is  functioning  properly  in  the  public  interests,  I  will 
give  whatever  time  is  necessary  to  it  to  the  extent  of  giving 
100  per  cent  of  my  time. 

Q.  Thereafter,  what  will  be  your  contact? 

A.  Thereafter  I  would  keep,  of  course,  very  close  super¬ 
vision  of  the  policies  of  the  station.  I  might  say  in  that 
particular  respect  that  I  am  not  so  particularly  interested  in 
station  WTNB  from  the  standpoint  of  making  money.  I 
recognize  that  as  a  business  proposition  it  must  be  self- 
sustaining,  but  I  am  interested  intensely  and  always  have 
been,  and  I  am  today,  in  building  this  station  for  the  public 
good. 

Q.  Why  did  you  make  application  for  850  kilo- 

460  cycles,  Mr.  Beach? 

A.  I  made  it  because  I  thought  it  was  necessary  to 
improve  the  service  of  our  station  to  the  public  in  general. 

Mr.  Southmayu.  Mr.  Examiner,  has  Exhibit  No.  19  been 
received  in  evidence? 

The  Presiding  Officer.  I  believe  it  has.  If  not,  it  will  now 
be  received. 


•  •  • 
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By  Mr.  Southmayd.  // 

Q.  Yes.  What  was  the  total  cash  outlay  for  WTNB  up 
to  the  time  the  station  went  on  the  air? 

A.  My  recollection  is  about  $50,000. 

•  •  • 

461  Q.  Does  the  operating  cost  figure  which  you  have 
just  given,  include  any  salaries  or  any  income  to 
yourself? 

A.  No.  I  draw  no  compensation  for  the  station  at  all. 

Q.  In  ensuing  months,  do  you  intend  to  draw  any  com¬ 
pensation  from  the  station? 

A.  I  do  not. 

•  •  • 

480  CROSS  EXAMINATION 
By  Mr.  Lane. 

*  •  • 

Q.  At  the  time  you  executed  the  affidavit  before  Nelly 
Botkin,  which  1  take  it  was  the  24th  day  of  August, 
1946,  were  all  of  the  information  and  all  of  the  answers 
given  in  the  application  true  to  the  best  of  your  knowledge 
and  belief,  Mr.  Beach? 

A.  I  don’t  remember  the  incident  as  a  matter  of  fact. 

*  •  • 

481  Q.  I  will  show  you  the  application  filed  in  Docket 
No.  7946,  which  on  Page  28  shows  your  signature. 

(Document  shown  to  witness.) 

A.  Oh.  You  got  me  confused  there.  You  didn’t  call  the 
notary  public’s  name  correct.  It  is  Mrs.  Boykin.  If  you 
told  me  that,  I  would  know.  She  is  in  my  office. 

Q.  She  is  an  employee  of  yours? 

A.  Yes.  An  employee  of  the  W.  B.  Leedy  and  Company. 
That  is  where  you  got  me  confused. 

Q.  The  application  was  complete  at  that  time? 

A.  At  the  time  I  signed  it,  to  the  best  of  my 
knowledge. 

482  Q.  I  call  your  attention,  Mr.  Beach,  to  an  exhibit 
filed  in  connection  with  the  application,  prepared 

and  sworn  to  by  Mr.  Ring,  and  ask  you  if  you  ever  saw 
that  before? 

(Document  shown  to  witness.) 

A.  To  the  best  of  my  knowledge,  I  have  not. 

Q.  Is  that  a  part  of  your  application? 
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Mr.  Southmayd.  You  are  referring  now  to  the  engineer¬ 
ing  report  of  A.  D.  Ring? 

Mr.  Lane.  Correct. 

The  Witness.  Yes.  I  am  sure  it  is  a  part  of  the  applica¬ 
tion. 

By  Mr.  Jjane. 

Q.  If  yod  have  never  seen  it  before,  how  could  the  ap¬ 
plication  have  been  complete  at  the  time  you  executed  the 
jurat  in  connection  therewith? 

A.  I  didn’t  say  that  I  had  never  seen  it  before.  I  said 
I  had  no  recollection  of  it. 

Q.  Did  you  or  did  you  not  see  it? 

A.  I  have  no  recollection. 

•  #  * 

483  Q.  If  the  facts  should  show  that  Mr.  Ring  pre¬ 
pared  this  exhibit  and  swore  to  it  under  the  date  of 

October  2,  1946,  how  could  it  have  been  a  part  of  the 
application  which  you  filed  or  swore  to  on  August  24? 

A.  Are  you  asking  me  as  a  question? 

Q.  I  am  asking  you  as  a  question. 

A.  I  do  not  know. 

Q.  Do  you  know  as  a  matter  of  fact  as  to  whether  or 
not  the  engineering  report  herein  contained  was  a  part 
of  the  application  at  the  time  you  executed  it? 

A.  I  do  not  recall. 

Q.  I  will  refer  you  to  Questions  14, 15,  19  and  20  and  21, 
and  ask  you  what  answers  you  made  to  those  questions  at 
the  time  you  signed  this  application? 

(Document  handed  to  witness.) 

A.  The  answer  to  Question  14  is  4 ‘Engineering  report 
attached  hereto.”  The  answer  to  Question  15  says 

484  “New  and  used  transmitter,  Western  Electric  an¬ 
tenna,  etc.,  modulation  monitor  on  hand,  other  equip¬ 
ment  on  hand.”  The  answer  to  19  is  the  “Engineering 
report  attached  hereto.”  The  answer  to  20  is  “Engineer¬ 
ing  report  attached  hereto.”  The  answer  to  21  is — I  don’t 
see  any  Question  21 — assuming  this  (indicating)  to  be  21, 
the  answer  is  “Engineering  report  attached  hereto.” 

Q.  Did  you  instruct  that  those  answers  to  those  ques¬ 
tions  be  given? 
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A.  I  don’t  recall,  Mr.  Attorney. 

Q.  Have  you  any  knowledge  as  to  whether  those  are 
correct  answers  or  not? 

A.  What  answers  do  you  have  reference  to? 

Q.  The  answers  to  which  we  have  just  referred  to  these 
specific  questions?  Were  they  correct  answers  at  the  time 
you  signed  this  application  under  oath? 

A.  I  am  sure  they  were. 

Q.  WTiere  was  the  engineering  report  at  that  time,  Mr. 
Beach? 

A.  I  don’t  know  whether  it  was  in  our  office  or  whether 
it  was  in  Washington.  I  frankly  don’t  recall. 


#  • 
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By  Mr.  Lane. 

Q.  Mr.  Beach,  referring  you  to  Exhibit  No.  18,  which 
I  believe  is  your  personal  history,  are  these  all  of 
487  the  corporations  and  business  enterprises  with  which 
you  are  connected? 

A.  No.  They  are  not. 

Q.  Will  you  list  for  me  any  additional  ones? 

A.  When  you  say  4  ‘  connected/ 9  do  you  mean  by  stock 
ownership,  or  what? 

Q.  I  mean,  of  which  you  are  an  officer,  agent,  or  em¬ 
ployee  in  any  manner  whatsoever. 

A.  That  is  all  then,  according  to  that  definition. 

Q.  How  many  of  these  corporations  do  you  receive  a 
salary  or  other  emolument  from,  excepting  by  way  of 
dividends,  Mr.  Beach? 

A.  I  receive  a  salary  from  the  W.  B.  Leedy  and  Com¬ 
pany,  Leedy-Glover  General  Agency  and  Leedy-Glover 
Company. 

Q.  How  much  of  a  salary  from  the  W.  B.  Leedy  Com¬ 
pany? 

A.  Salary  and  bonus. 

Mr.  South  m  a  yd.  Mr.  Examiner,  I  submit  that  the 
amount  of  salary  is  immaterial.  We  have  submitted  an 
exhibit  showing  his  total  income  from  the  various  positions 
in  the  past  for  five  years,  and  the  particular  division  of 
that  amongst  the  various  businesses  seems  to  me  irrelevant 
for  the  purposes  of  this  hearing. 

The  Presiding  Officer.  I  think  it  is  a  proper  question 
for  cross  examination.  If  a  man  said  he  made  a  certain 
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amount  of  money  I  think  you  can  ask  for  a  breakdown  of 
those  sums. 

4S8  Mr.  Lane.  I  think  it  even  goes  deeper  than  that, 
if  the  Examiner  please. 

By  Mr.  Lane. 

Q.  How  much  is  your  salary  from  W.  B.  Leedy  and 
Company,  Mr.  Beach? 

A.  You  mean  voluntary  salary? 

Q.  Salary  and  bonus? 

A.  In  1946  I  drew  $25,000  out  of  the  W.  B.  Leedy  and 
Company. 

Q.  During  that  year  you  were  President  of  W.  B.  Leedy 
and  Company? 

A.  I  was  President  of  W.  B.  Leedy  and  Company  all 
that  year. 

Q.  You  are  now  Chairman  of  the  Board  of  W.  B.  Leedy 
and  Company? 

A.  That  is  correct. 

Q.  What  is  your  salary  as  Chairman  of  the  Board,  Mr. 
Beach? 

A.  $12,000. 

Q.  What  salary  did  you  get  from  the  Alabama  Accept¬ 
ance  Corporation? 

A.  I  received  no  salary  from  the  Alabama  Acceptance 
Corporation. 

Q.  Do  you  receive  any  emolument  in  any  way,  shape  or 
form? 

489  A.  No.  For  a  directors ’  meeting,  $10,  I  think. 

Q.  Do  you  receive  any  salary  or  emolument  from 
the  Leedy-Glover  General  Agency? 

A.  Yes.  I  think  I  receive — I  think  my  salary  was  $8,000. 
I  have  a  contingent  contract  with  the  Leedy-Glover  Gen¬ 
eral  Agency  which  I  think  produced  for  me  around  another 
$10,000. 

Q.  That  is  contingent  on  the  gross  volume  of  the  busi¬ 
ness? 

A.  Profits  of  the  business. 

Q.  Gross  or  net  profits? 

A.  Gross  profits. 
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Q.  TVhat  salary  do  you  receive  from  the  Central  State 
Bank  of  Calera? 

A.  None. 

Q.  You  are  President  of  that  bank? 

A.  Yes. 

Q.  Doesn’t  that  bank  pay  its  officers  a  salary? 

A.  As  I  explained,  I  am  not  actively  in  charge  of  it.  I 
am  President  of  the  Central  State  Bank  of  Calera  but  not 
actively  in  charge  of  the  operation.  I  do  not  receive  any 
salary  or  compensation  whatsoever  from  it. 

Q.  How  about  the  W.  B.  Leedy  Investment  Company  of 
Mobile? 

A.  I  receive  no  compensation  or  any  salary  from 

490  that  company. 

Q.  As  General  Agent  of  the  State  of  Alabama  for 
the  Union  Central  Life  Insurance  Company  of  Cincinnati, 
how  do  you  receive  your  emolument  from  them? 

A.  I  receive  no  salary  and  no  compensation. 

Q.  Are  these  all  honorary  titles? 

A.  Some  of  them  are.  Yes. 

Q.  The  ones  for  which  you  receive  no  compensation  are 
purely  and  simply  honorary? 

A.  No.  As  you  know,  Mr.  Lane,  sometimes  there  is  not 
inducement  to  get  a  salary. 

Q.  I  take  it  you  are  referring  to  income  tax  questions, 
Mr.  Beach? 

A.  You  are  correct. 

Q.  I  take  it  that  if  you  wanted  to  draw  a  salary  from 
any  of  these  companies  you  just  enumerated,  you  could 
draw  one? 

A.  I  doubt  that;  in  some  cases  I  couldn’t.  From  the 
Alabama  Acceptance  Corporation  I  couldn’t,  and  I  couldn’t 
from  the  Central  State  Bank  of  Calera,  and  I  couldn’t  from 
the  W.  B.  Leedy  Investment  Company.  Obviously  I  could 
take  any  salary  I  wanted  to  from  the  companies  I  control. 

Q.  Then  I  don’t  quite  reconcile  your  statement  with 
reference  to  the  desire  not  to  draw  a  salary  under  certain 
circumstances  in  connection  with  income  tax. 

491  A.  Well,  the  statement  I  thought  was  pretty  clear, 
but,  for  instance,  in  the  W.  B.  Leedy  and  Company, 
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if  there  weren’t  tax  problems  involved,  I  could  draw 
$40,000  or  $50,000. 

Q.  W.  B.  Leedy  and  Company  has  had  a  very  great  in¬ 
crease  in  its  business  in  the  last  two  or  three  years?  Is 
that  correct? 

A.  Not  necessarily.  Our  earnings  run  from  $75,000  to 
$100,000  a  year. 

Q.  Has  that  been  rather  static  in  the  last  three  or  four 
years? 

A.  No.  That  usually  runs  that  way.  It  runs  that  way 
for  I  would  say  10  or  12  years. 

Q.  Was  there  any  particular  enhancement  in  the  value 
of  W.  B.  Leedy  and  Company  during  the  last  year  or  two? 

A.  Yes.  We  added  to  our  surplus  every  year. 

Q.  I  mean,  not  beyond  your  net  earnings? 

A.  No.  Not  beyond  our  net  earnings.  Of  course  we  only 
own  very  little  real  estate  in  W.  B.  Leedy  and  Company. 

Q.  You  own  100  per  cent  of  that  company? 

A.  That  is  correct. 

Q.  Your  brother,  who  has  just  come  in  as  President,  re¬ 
ceives  a  salary? 

A.  Oh,  yes. 

Q.  How  much  does  he  receive? 

A.  He  gets  a  salary  and  a  bonus  that  will  run 
492  around — I  have  forgotten  exactly  how  much,  but  I 

think  it  was  $15,000  this  year. 

Q.  He  won’t  be  as  valuable  to  W.  B.  Leedy  and  Company 
as  you  were  as  President? 

A.  I  made  W.  B.  Leedy  and  Company. 

Q.  Correct.  But  I  say,  he  won’t  be  as  valuable? 

A.  I  hope  he  will  be.  I  hope  that  he  will  be  more  valu¬ 
able. 

Q.  But  your  salary  is  $25,000  at  present?  Isn’t  that 
correct? 

A.  That  is  correct.  I  did  not  start  at  $25,000.  I  went 
to  work  for  W.  B.  Leedy  and  Company  at  $200  a  month. 

Q.  You  own  100  per  cent  of  the  stock? 

A.  I  did  not  then. 

Q.  But  you  do  now? 
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A.  Yes,  I  do  now. 

Q.  When  did  you  acquire  100  per  cent  of  the  stock  of 
W.  B.  Leedy  and  Company? 

A.  I  acquired  it  over  a  period  of  years.  I  acquired  the 
last  remaining  stock  from  my  deceased  partner  in  1935. 

Q.  How  many  employees  are  there  and  agents  of  the 
W.  B.  Leedy  and  Company? 

A.  We  have  approximately,  I  would  guess,  100  employ¬ 
ees.  We  have  many,  many  agents.  I  don’t  .know.  They 
run  into  the  hundreds. 

493  Q.  But  the  company  itself  has  approximately  100 
employees? 

A.  Oh,  yes. 

Q.  How  many  of  them  have  been  with  the  company  for 
five  or  ten  years  ? 

A.  Our  entire — I  would  say  that  95  per  cent  of  what  I 
call  our  executives  have  been  with  me  anywhere  from  five 
to  fifteen  years. 

Q.  You  testified  a  few  minutes  ago  that  your  habit  was 
always  to  have  partners  in  the  business  ? 

A.  That  is  correct. 

Q.  Are  there  any  partners  in  W.  B.  Leedy  and  Company, 
Mr.  Beach? 

A.  I  haven’t  a  man  with  me  in  an  executive  capacity  that 
isn’t  working  as  a  stock  partner  or  as  a  participating  part¬ 
ner  in  the  earnings. 

Q.  But  you  own  100  per  cent  of  the  stock.  How  can  you 
have  a  stock  partner? 

A.  I  didn’t  say  I  had  a  stock  partner.  I  said  that  they 
went  on  either  one  of  the  two  bases.  For  instance,  the  W.  B. 
Leedy  and  Company  has  offices  in  Jackson,  Mississippi,  New 
Orleans,  Miami,  Atlanta,  and  Chattanooga.  I  have  a  man 
who  runs  my  Miami  office  who  made  $40,000  last  year.  More 
than  I  did. 

Q.  But  he  is  not  a  partner  in  any  shape  or  form  in 

494  the  company? 

A.  As  far  as  the  stock  ownership  goes,  he  is  not, 
but  he  is  very  definitely  a  partner  so  far  as  earnings  are 
concerned. 
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Q.  But  lie  would  be  differentiated  between  decidely  in  the 
relationship  which  you  wish  to  establish  with  Mrs.  Hicks, 
regarding  the  radio  station? 

A.  As  a  matter  of  fact,  at  the  time  I  made  my  deal  with 
Mrs.  Hicks,  I  gave  her  the  opportunity  to  take  her  position 
on  either  basis,  the  basis  of  a  partner  in  earnings  which 
would  have  been  greater,  because  she  could  have  then  taken 
before  taxes,  or  a  direct  stock  ownership  from  which  must 
come  taxes,  and  she  chose  the  stock  ownership. 

Q.  Have  you  ever  made  that  offer  to  employees  of  W.  B. 
Leedy  and  Company? 

Mr.  Southmayd.  I  object  to  the  question.  It  is  entirely 
irrelevant  to  this  proceeding. 

The  Presiding  Officer.  The  objection  is  sustained. 

By  Mr.  Lane. 

Q.  You  are  a  member  of  the  advisory  board  of  the  In¬ 
land  Waterways  Commission? 

A.  That  is  correct. 

Q.  Are  there  any  more  civic  enterprises,  including  the 
real  estate  board,  the  National  Association  of  Real  Estate 
Board,  and  the  Birmingham  Chamber  of  Commerce  that  you 
are  connected  with?  I  beg  your  pardon,  the  next 
495  paragraph  has  some  more  listed.  Are  there  any  more 
than  there  are  enumerated  in  this  exhibit? 

A.  Mr.  Lane,  I  didn’t  attempt  to  write  a  life  history.  I 
just  briefly  tried  to  outline  some  of  my  activities.  There 
probably  are.  I  can’t  recall. 

Q.  Do  you  know  of  any  that  are  not  included  in  this 
exhibit,  of  which  you  are  a  member? 

A.  I  can’t  think  offhand.  If  you  wish  me  to  go  back  and 
try  to  recall — 

Q.  Is  there  any  other  organization  which  is  not  enumer¬ 
ated  in  this  exhibit,  which  you  give  any  time  to  ? 

A.  To  which  I  have  given  time,  or  do? 

Q.  Which  you  are  a  member  of  and  have  given  time  to, 
Mr.  Beach? 

A.  You  don’t  necessarily  have  to  be  a  member.  For  in¬ 
stance,  I  have  given — I  don’t  know  whether  I  enumerated 
the  Community  Chest  and  the  Red  Cross.  I  don’t  seem  to 
have  put  them  in,  but  I  have  given  a  great  deal  of  time  to 
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both  those  organizations.  I  give  my  time  as  it  is  called  on. 
There  is  hardly  a  week  that  passes  that  something  does  not 
come  up  and  I  gvie  a  lot  of  my  time  and  whatever  I  can 
— all  that  is  necessary. 

Q.  You  give  these  civic  enterprises  all  the  time  that  you 
deem  they  require? 

A.  That’s  right.  I  am  naturally  a  little  bit  more 

496  interested  in,  or  a  little  more  interested  in  the  Crip¬ 
pled  Children’s  Clinic,  and  I  give  a  little  more  of  my 

time  to  that  than  ordinarily  I  would. 

Q.  How  much  time,  per  annum,  does  the  Inland  Water¬ 
ways  Commission  take? 

A.  Oh,  we  are  subject  to  the  call  of  the  Secretary  of  Com¬ 
merce.  For  the  last  couple  of  years  we  have  been  meeting 
about  twice  a  year.  This  last  time  we  met  a  month  ago  at 
Washington.  Usually  it  takes  three  or  four  days. 

Q.  In  addition  to  that,  there  are  certain  inspection  trips 
that  the  members  of  that  committee  make,  are  there  not,  Mr. 
Beach? 

A.  We  haven’t  made  an  inspection  trip.  I  have  made  in¬ 
spection  trips  over  a  period  of  years,  but  I  haven’t  made  one 
in  six  or  seven  years. 

Q.  But  you  are  on  call  to  make  those  trips  at  any  time 
the  Secretary  of  Commerce  desires  to  make  them  and  have 
you  there? 

A.  Oh,  yes.  I  am  willing  to  do  that  if  it  is  necessary. 

Q.  How  much  time  does  the  Birmingham  Real  Estate 
Board  take? 

A.  Very  little  of  mine  now,  because  I  am  a  very  inactive 
member. 

Q.  Do  you  expect  to  give  any  time  at  all  to  W.  B.  Leedy 
and  Company? 

497  A.  I  expect  to  be  there  on  call  in  a  supervisory 
capacity.  Yes.  I  couldn’t,  or  certainly  wouldn’t,  in 

my  interest  there  say  that  I  would  relinquish  supervision 
over  it  because  I  do  not  intend  to. 

Q.  How  long  has  your  brother  been  associated  with  that 
business?  ; 

A.  A  little  over  20  years. 
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Q.  How  much  time  do  you  anticipate  or  how  much  of  your 
time  do  you  anticipate  W.  B.  Leedy  and  Company  will  take? 
A.  That  is  difficult  to  say. 

Q.  Guess  at  it,  per  week,  or  per  day,  or  per  month. 

A.  You  mean,  how  much  time  I  will  actually  spend  with 
W.  B.  Leedy  and  Company?  There  is  no  specified  time. 

Q.  How  much  time  have  you  given  it  since  last  June, 
Mr.  Beach? 

A.  Probably  a  third  of  my  time.  The  point  I  am  making 
with  you  is  that  I  don’t  have  to  give  it  any  time  unless  I 
want  to. 

Q.  Does  the  Alabama  Acceptance  Corporation  require 
any  of  your  time? 

A.  Supervisory  only.  The  Alabama  Acceptance  Cor¬ 
poration  happens  to  be  in  the  same  building  that  the  radio 
station  is  in.  I  usually  make  my  rounds  in  the  morning,  and 
I  will  stop  there  maybe  for  four  or  five  minutes.  That  is 
all. 

Q.  Every  day? 

498  A.  Every  day.  Yes,  and  I  will  go  up  to  the  radio 
station  and  maybe  I  am  there  fifteen  minutes  or  two 

hours. 

Q.  Do  you  have  an  office  in  the  radio  station? 

A.  No.  I  have  no  office  there.  I  have  an  office  available, 
but  I  don’t  call  it  my  office.  I  have  used  it  upon  occasions. 

Q.  Do  you  have  a  desk  in  the  radio  station  that  is  ex¬ 
clusively  yours? 

A  No.  I  don’t  have  a  desk  which  is  exclusively  for  me. 
Q.  Do  you  have  offices  with  W.  B.  Leedy  and  Company, 
Mr.  Beach? 

A.  Yes. 

•  *  • 

500  The  Quarterback  Club  of  Birmingham.  Does  that 
take  any  of  your  time? 

501  A.  We  only  meet  during  the  football  season.  It  is 
a  luncheon  group  dedicated  to  the  Crippled  Chil¬ 
dren’s  Clinic. 

Q.  Is  that  its  exclusive  purpose? 

A.  That  is  its  exclusive  charitable  purpose.  We  have 
raised  about  a  million  dollars  for  the  erection  of  children’s 


129 


clinics — crippled  children’s  clinics  in  Birmingham  through 
that  club.  That  takes  all  the  time  we  give  it.  That  is  purely 
voluntary  and  I  give  some  of  my  time. 

Q.  How  much  time  do  you  give  it? 

A.  I  don’t  know.  I  am  very  active  in  it. 

Q.  Were  you  active  in  it  last  October,  November  and 
December? 

A.  Yes.  I  was  active  then. 

Q.  How  much  of  your  time  would  it  take  in  those  three 
months? 

A.  Oh,  the  drive  usually  lasts  about  ten  days.  I  would 
say  that  out  of  the  ten  days  I  must  have  given  three  or  four 
whole  days  to  that  work. 

Q.  Are  there  any  other  businesses  or  civic  enterprises 
in  which  you  are  interested  at  all,  to  which  you  devote  any 
of  your  time? 

A.  Well,  I  own  a  substantial  interest  in  the  pecan  busi¬ 
ness  in  Georgia. 

Mr.  Southmayd.  The  question  was,  business  and  civic 
enterprises. 

502  By  Mr.  Lane. 

Q.  I  take  it  the  pecan  ranch  is  a  business  enter¬ 
prise,  Mr.  Beach  ? 

A.  This  is  not  a  ranch.  It  is  a  shelling  plant,  and  he  calls 
me  up  occasionally. 

Q.  Do  you  ever  go  over  there? 

A.  Yes.  I  was  over  there  in  November  and  I  stopped 
there  for  a  couple  of  days.  I  was  on  my  way  to  Ponte  Vedra, 
which  isn’t  much  out  of  the  way,  but  I  haven’t  been  back 
since  and  don’t  intend  to  go  there.  Things  like  that  don’t 
take  much  time. 

Q.  Are  you  active  in  politics  in  Alabama? 

A.  I  am  active  in  all  civic — I  would  guess  you  would  say 
I  am  active  in  politics,  or  I  think  I  am  active  in  all  civic  en¬ 
terprises  and  politics.  That  is  a  part  of  it. 

Q.  Have  you  ever  acted  as  campaign  manager  for  any 
candidate  for  office  in  that  area  in  recent  years  ? 

A.  In  what  area?  The  Birmingham  area? 

Q.  Yes. 
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Mr.  Soutkmayd.  Mr.  Examiner,  I  object  to  that  question. 
It  is  irrelevant  to  the  issues  in  this  proceeding.  He  has  tes¬ 
tified  that  he  is  active  in  politics. 

Mr.  Lane.  I  believe  it  is  relevant  to  show  how  much  time 
he  does  or  does  not  devote  to  these  activities. 

The  Presiding  Officer.  He  may  answer  the  ques¬ 
tion. 

503  The  Witness.  May  I  have  the  question  read,  Mr. 
Examiner? 

The  Presiding  Officer.  Will  you  please  read  the  question, 
Mr.  Reporter? 

(Whereupon  the  question  referred  to  was  read  by  the 
reporter.) 

The  Witness.  Do  I  construe  the  word  “area”  to  mean 
Birmingham  ? 

By  Mr.  Lane. 

Q.  Birmingham,  or  the  State  of  Alabama? 

A.  The  State  of  Alabama,  I  have  acted  as  campaign 
manager,  and  I  was  Mr.  HilPs  campaign  manager  for  Jef¬ 
ferson  County. 

Q.  What  year? 

A.  That  was  on  his  first  race.  Let  me  see  when  that  was. 
It  is  ten  years  ago,  approximately. 

The  Presiding  Officer.  May  I  interrupt  there?  I  think 
the  question  was  limited  to  the  last  few  years. 

The  Witness.  In  the  last  few  years  I  have  not  been. 

By  Mr.  Lane. 

Q.  You  did  not  participate  in  his  1944  campaign? 

A.  What  do  you  mean  by  “participate?” 

Q.  Did  you  devote  any  time? 

A.  I  voted  for  him. 

Q.  Did  you  devote  any  time  to  his  campaign? 

A.  I  probably  did. 

504  Q.  How  much  time? 

A.  I  have  no  idea. 

Mr.  Soutkmayd.  Did  you  have  any  official  position  in  con¬ 
nection  with  that? 
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The  Witness.  I  had  no  official  position  in  connection  with 
that. 

The  Presiding  Officer.  Or  make  speeches? 

The  Witness.  No.  I  had  no  official  position  with  any¬ 
body’s  campaign  since  a  long  time  ago. 

By  Mr.  Lane. 

Q.  You  spent  some  time  on  it? 

A.  I  voted,  and  also  talked  politics,  like  everybody  else. 

Q.  What  did  you  spend  your  time  on,  if  you  didn’t  have 
any  official  position? 

A.  Well,  if  I  met  a  friend  of  mine  and  he  and  I  would 
talk  of  politics,  and  he  wanted  to  know  whom  I  was  going 
to  vote  for,  I  would  tell  him. 

Q.  Is  that  what  you  mean  by  spending  time? 

A.  Sure. 

Q.  Did  you  make  any  substantial  contribution  to  his 
campaign? 

Mr.  Southmayd.  I  object  to  that  question.  It  is  wholly 
irrelevant  to  this  proceeding. 

The  Presiding  Officer.  Objection  sustained. 

505  Bv  Mr.  Lane. 

Q.  Taking  you  back  to  the  W.  B.  Leedv  and  Com¬ 
pany,  Mr.  Beach,  you  have  filed  under  Exhibit  No.  19,  a 
financial  statement  which  shows  W.  B.  Leedy  and  Company 
stock  to  be  worth  $346,197.74  as  the  book  value  of  the  cor¬ 
poration. 

A.  That  is  correct. 

Q.  As  of  January  1,  1945,  you  filed  a  statement  which 
showed  W.  B.  Leedy  and  Company  stock  to  be  worth 
$258,597.98. 

A.  That  is  correct 

Q.  Both  of  those  statements  are  correct? 

A.  They  are  correct. 

Q.  W.  B.  Leedy  and  Company  went  up  approximately 
$100,000  in  value  between  those  two  years? 

A.  That  is  correct,  sir. 

Q.  At  the  time  of  the  1490  application  hearing,  didn’t  you 
testify  that  W.  B.  Leedy  and  Company  stock  was  worth 
$700,000? 
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A.  I  certainly  couldn’t  have  testified  to  that.  I  may  have 
testified  to  the  fact  that  the  W.  B.  Leedy  and  Company  was 
probably  salable  at  that.  I  think  it  is.  Certainly  the  stock 
speaks  for  itself  as  to  what  it  is  worth. 

Q.  I  take  it  that  you  have  placed  an  evaluation  on  it  for 
the  purpose  of  this  exhibit  and  the  prior  exhibit? 

A.  Strictly,  I  placed  a  book  valuation  on  it. 

506  Q.  Was  your  exhibit  in  1945 — 

A.  On  the  same  basis. 

Q.  On  the  same  basis? 

A.  Yes,  sir. 

Q.  Then  if  you  testified  the  company  was  worth  $700,000, 
orally,  it  was  an  error? 

A.  No.  Not  at  all,  because  I  testified — 

Mr.  Southmayd.  Mr.  Examiner,  I  think  before  this  line 
of  questioning  is  pressed  the  witness,  in  fairness,  ought  to 
be  shown  the  testimony  showing  what  was  said. 

The  Presiding  Officer.  It  might  be  asked  whether  he 
testified,  or  whether  he  remembers. 

The  Witness.  I  don’t  recall,  Mr.  Examiner,  if  I  testified 
or  not. 

The  Presiding  Officer.  He  may  answer  the  question  as 
to  whether  he  did  testify. 

The  Witness.  That  I  do  not  recall. 

By  Mr.  Lane. 

Q.  On  January  1, 1945,  on  your  financial  statement  as  of 
that  date,  you  showed  an  obligation  to  W.  B.  Leedy  and 
Company  of  $32,927.  That  obligation  has  been  wiped  out? 

A.  Oh,  yes. 

Q.  If  you  don’t  devote  time  to  these  various  civic  enter¬ 
prises  of  which  you  are  a  member  or  an  agent,  what  is  the 
purpose  of  your  being  an  officer  or  a  member  or  an 

507  agent,  Mr.  Beach?  ® 

A.  May  I  have  that  question  repeated? 

(Whereupon  the  last  question  was  read  by  the  reporter.) 

The  Witness.  I  don’t  understand  the  question. 

By  Mr.  Lane. 

Q.  Well,  you  are  a  member  of  the  Birmingham  Chamber 
of  Commerce.  You  testified  that  you  gave  practically  no 
time  to  it. 
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A.  Yes.  I  have  been  a  member  of  the  Birmingham  Cham¬ 
ber  of  Commerce  since  I  have  been  here.  As  a  matter  of 
fact  I  was  a  past  director  of  the  Chamber  of  Commerce. 

Q.  But  you  give  it  no  time  ? 

A.  I  wouldn’t  say  that.  If  the  Birmingham  Chamber 
of  Commerce  calls  me  up,  the  director,  who  happens  to  be 
an  old  friend  of  mine,  and  asks  me  to  do  something,  as  he 
asked  me  the  other  day,  of  course  I  would  do  it. 

Q.  How  much  time  do  you  put  in  that? 

A.  It  depends  entirely  on  what  he  asks  me  to  do  and  if  I 
can  possibly  do  it,  I  do  it,  and  if  I  can’t  do  it,  I  don’t  do  it. 

Q.  Are  you  a  stockholder  in  the  Central  State  Bank  of 
Calera? 

A.  Obviously,  if  I  am  the  President. 

Q.  What  percentage  of  stock  do  you  own  in  the  Central 
State  Bank  of  Calera? 

508  A.  I  own  four  shares.  That  is  the  qualifying  num¬ 
ber  of  shares. 

Q.  And  you  are  willing  to  accept  the  responsibilities  of 
President  of  that  bank  without  actively  devoting  any  of 
your  time  to  its  concerns,  whatsoever? 

A.  I  didn’t  say  that.  I  didn’t  say  I  didn’t  devote  any 
time  to  the  Presidency  of  the  bank,  if  I  am  not  mistaken  in 
that. 

Q.  You  testified  you  gave  no  time  to  it. 

A.  I  meant  that  from  a  practical  angle.  I  think  it  will 
simplify  matters  if  I  can  explain  it.  The  control  of  the 
Central  State  Bank  of  Calera  is  owned  by  the  Alabama 
Acceptance  Corporation,  of  which  I  am  a  substantial  stock¬ 
holder,  in  the  Alabama  Acceptance  Corporation.  I  am 
President  of  the  bank. 

My  associates  seemed  to  think  that  I  should  be  Presi¬ 
dent,  and  1  was  willing  to  do  it,  and  that  is  the  story  there. 
I  get  no  salary  or  anything.  I  attend  a  directors’  meeting 
once  a  year.  WThen  I  am  in  Mr.  Grant’s  office,  who  is  the 
active  director  and  manager  of  the  bank,  Mr.  Grant  and  I 
talk  for  four  or  five  minutes  and  he  will  ask  me  about  some 
note  that  he  has  on  file,  and  asks  me  what  I  think  about  it, 
and  if  I  think  it  is  all  right,  I  tell  him  all  right,  and  if  I 
don’t,  I  tell  him  I  don’t. 
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Q.  But  you  don’t  make  any  investigation  of  the 

509  particular  note? 

A.  No.  I  rely  on  Mr.  Gant  and  Mr.  Downs,  who 
is  the  cashier  at  the  bank.  The  commercial  banks  are  op¬ 
erated  a  little  different  from  civil  banks. 

Q.  I  take  it  there  is  a  liability  to  an  officer  of  the  bank 
under  the  laws  of  the  State  of  Alabama.  Isn’t  that  cor¬ 
rect? 

A.  As  there  is  in  any  corporation.  That  is  correct. 

Q.  You  testified  that  you  have  sold  time  for  WTNB.  To 
whom  have  you  sold  time? 

A.  I  don’t  think  I  testified  to  that.  I  testified  I  attempt¬ 
ed  to  sell  time. 

Q.  You  have  never  actually  sold  any  advertising  for 
WTNB  time? 

A.  I  have  never  signed  a  contract.  I  have  probably 
been  instrumental  in  some  time  being  sold. 

Q.  Who  do  you  think  you  were  instrumental  in  getting 
to  advertise  on  WTNB? 

A.  I  think,  for  instance,  Mr.  Miller,  who  operates  the 
shoe  department  for  the  Priest  Company.  I  have  known 
Hyman  Miller  for  twenty  years  intimately.  I  think  through 
my  long  association  with  him  that  he  would  be  very  favor¬ 
ably  inclined  to  any  proposal  that  we  might  bring  to  him ; 
Harold  Black — 

Q.  Wait  a  minute.  This  is  in  the  future  you  are 

510  testifying  to.  You  said  you  think  he  might  be  in¬ 
terested. 

A.  No.  I  am  testifying  in  the  past. 

Q.  Did  you  actually  solicit  his  advertising? 

A.  Oh,  yes. 

Q.  You  personally  did? 

A.  Sure. 

Q.  In  person  or  by  telephone? 

A.  In  person. 

Q.  No,  I  don’t  think  it  was  at  lunch  with  Hyman.  The 
other  one  is  Harold  Black  of  J.  Black  and  Sons.  I  did 
that  at  lunch. 

Q.  How  much  was  the  advertising  that  he  bought? 


135 


A.  It  is  in  spots.  I  don’t  recall  what  it  amounts  to. 

Q.  $100  worth,  $1,000  worth,  or  $10,000  worth? 

A.  Frankly,  I  don’t  know,  but  I  am  sure  it  was  sot 
$10,000  worth. 

Q.  If  you  were  actually  soliciting  business  for  the  new 
enterprise,  would  it  make  so  little  impression  on  you  that 
you  wouldn’t  even  remember  roughly  what  the  advertis¬ 
ing  was  that  you  got  from  that  company? 

A.  No.  If  you  are  interested,  I  will  tell  you  a  story. 

Q.  No.  I  want  the  answer  to  that  question.  I  don’t 
want  a  story. 

A.  I  can  explain  it  to  you.  My  first  attempt  with  Mr. 
Black  was  an  effort  to  sell  him  the  Fulton  Lewis 
511  program.  I  went  over  his  Advertising  Manager’s 
head,  and  I  had  to  do  it,  because  the  Advertising 
Manager  turned  it  down,  so  I  went  to  Harold  and  finally 
Harold  came  back  to  me  and  he  said,  “I  will  take  some 
spots,  but  I  can’t  take  the  Fulton  Lewis  program.” 

He  was  afraid  of  it,  so  he  took  10  spots,  or  5  spots. 

Q.  It  was  of  no  moment  of  you  how  much  time  he  took? 
You  merely  wanted  to  get  him? 

A.  I  wanted  to  get  him  on  the  station.  That  is  exactly 
right.  I  wanted  J.  Black  and  Sons  on  the  station,  because 
it  is  an  outstanding  concern  in  good  standing. 

Q.  How  much  time  have  you  devoted  to  WTNB  since 
September  1? 

A.  Since  September  1? 

Q.  Yes. 

A.  Of  course,  it  is  difficult  to  approximate  a  thing  like 
that,  but  I  would  safely  say  that  I  have  devoted  60  per 
cent  of  my  time  to  WTNB. 

Q.  Is  that  exclusive  or  inclusive  of  the  time  you  have 
been  outside  of  Birmingham  during  that  time? 

A.  No.  I  would  say  I  have  been  out  of  town  very  little 
for  the  last  five  or  sik.  months.  I  used  to  travel  a  great 
deal 

Q.  You  took  a  vacation  in  November,  didn’t  you,  Mr. 
Beach? 
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A.  Yes.  In  November.  I  was  gone  about  ten  dayb 

512  Q.  Is  that  the  only  time  you  have  been  out  of 
,  Birmingham  since  September  1? 

A.  No.  I  was  in  Washington  a  month  ago  on  the  Inland 
Waterways.  I  was  gone  four  days,  I  think. 

Q.  That  was  in  January  of  this  year? 

A.  Either  January  or  February. 

Q.  In  1947? 

A.  That’s  right. 

Q.  Those  are  the  only  two  trips  outside  of  Birmingham 
which  you  have  made? 

A.  No.  1  have  been  hunting.  I  hunted  a  good  deal  over 
the  weekend. 

Q.  Over  the  weekend? 

A.  Yes. 

Q.  Leaving  when? 

A.  I  leave  the  office  sometimes  Saturday,  and  some¬ 
times  Saturday  morning,  and  sometimes  Saturday  after¬ 
noon. 

Q.  Sometimes  Thursday? 

A.  No.  I  don’t  leave  on  Thursday. 

Q.  How  many  times  have  you  been  hunting? 

A.  Let  me  see.  I  can’t  figure  it  up.  Seven  or  eight 
times,  I  imagine,  during  the  season. 

Q.  Where  do  you  hunt? 

A.  Around  Selma,  Alabama. 

Q.  How  far  is  that  from  Birmingham? 

513  A.  That  is  about  100  miles.  You  go  down  there 
in  a  couple  of  hours. 

Q.  You  went  hunting  seven  or  eight  times,  I  believe  you 
said? 

A.  Yes. 

Q.  And  you  spent  ten  days  on  a  vacation? 

A.  Yes. 

Q.  And  you  came  to  Washington  on  the  Inland  Water¬ 
ways  Commission  for  how  long? 

A.  I  was  up  here  a  day  and  a  half  in  Washington. 

Q.  You  didn’t  go  anywhere  else  on  a  trip? 

A.  No. 


137 


Q.  Those  are  the  only  activities  outside  of  Birmingham 
which  you  have  had  since  September? 

A.  In  so  far  as  I  can  recall.  I  can’t — I  don’t  want  to 
be — Yes.  I  believe  I  did.  I  believe  I  went  to  Cincinnati 
one  time.  I  was  there  one  day.  I  can’t  recall  things  back 
that  far. 

Q.  You  were  in  New  York  during  that  time? 

A.  Yes.  I  believe  I  was  in  New  York.  I  want  to  change 
my  testimony.  On  this  Washington  trip  that  I  came  up 
here  for  the  Inland  Waterways  Commission,  I  did  go  to 
New  York  and  I  spent  a  day  in  New  York  and  I  came  back. 
I  forgot  about  that. 

Q.  Have  you  been  to  Florida? 

514  A.  No,  I  haven’t.  I  want  to  go,  but  I  haven’t  been 
there  yet. 

Q.  I  don’t  like  to  go  over  all  the  cities  in  the  United 
States  one  by  one,  but  gradually  you  think  of  new  places. 
Are  there  any  other  places  you  have  been  besides  New 
York,  Cincinnati  and  Georgia,  and  on  six  or  ten  hunting 
trips? 

A.  I  can’t  think  of  any. 

#  *  * 

515  Q.  When  you  said  the  construction  cost  of  the 
station  had  cost  you  approximately  $50,000,  did  that 

include  Mrs.  Hicks’  salary? 

A.  Yes.  That  included  everything  that  I  had  spent  and 
all  moneys  I  had  paid  out  to  that  date. 

Q.  Since  that  time,  the  station  has  lost  $30,000  in 

516  addition? 

A.  No.  The  entire  operations  of  the  station  up  to 
the  date  January  28,  represented  a  loss  of  approximately 
$30,000. 

Q.  Is  that  with  or  without  construction  costs,  Mr. 
Beach? 

A.  I  have  an  audit  in  there  somewhere — 

Mr.  Southmayd.  The  question  he  is  asking  is,  is  it  the 
operating  losses  in  addition  to  the  construction  costs? 

The  Witness.  No.  It  is  all  looped  together.  Of  course, 
we  have  taken  depreciation. 
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Mr.  Southmayd.  In  other  words,  is  your  total  invest¬ 
ment  in  the  station  to  date  only  $30,000? 

Mr.  Lane.  May  I  ask  the  questions,  Mr.  Southmayd?  I 
would  be  very  glad  to  get  into  this. 

Mr.  Southmayd.  1  am  sorry.  I  was  simply  trying  to 
clear  it  up. 

By  Mr.  Lane. 

Q.  What  is  your  total  expense  in  connection  with  WTNB 
at  the  present  date,  out  of  pocket? 

A.  $30,000,  approximately. 

Q.  Does  that  include  all  of  the  instruction  costs,  Mr. 
Beach? 

A.  That  includes  depreciation  that  I  am  permitted  to 
take  on  fixed  investment.  But  we  take — 

Q.  It  includes  depreciation  for  how  long? 

517  A.  Well,  in  this  particular  case  on  our  studios  we 
amortized  it  over  a  period  of  three  years,  and  the 
same  thing  applies  to  our  transmitter  site.  We  amortize 
over  a  period  of  three  years  from  a  tax  standpoint. 

Q.  Wlien  did  you  acquire  the  studio  site? 

A.  The  Leedy-Glover  General  Agency  owns  that  build¬ 
ing.  We  have  owned  that  for  some  years. 

Q.  When  did  you  acquire  the  studio  site? 

A.  When  did  1  lease  it? 

Q.  Yes. 

A.  We  leased  it  effective  October  1. 

Q.  You  leased  the  entire  building? 

A.  No.  Just  leased  the  studio. 

Q.  What  are  you  taking  depreciation  on  in  so  far  as  the 
studio  is  concerned? 

A.  On  our  expenditures? 

Q.  Are  you  taking  depreciation  upon  the  leasehold  in¬ 
terest? 

A.  Sure.  It  is  about  $10,000  or  $12,000  that  we  spent. 

The  Presiding  Officer.  You  are  referring  to  improve¬ 
ments? 

The  Witness.  Surely. 

By  Mr.  Lane. 

Q.  Improvements  to  the  building? 
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A.  Surely. 

Q.  How  much  were  those  improvements? 

518  A.  My  recollection  is  around  $12,000;  $12,000  or 
$13,000. 

Q.  To  the  studio? 

A.  Yes. 

Q.  To  the  building  owned  by  WTNB? 

A.  For  the  erection  of  the  studios. 

Q.  On  improvements  within  the  building? 

A.  That’s  right. 

Q.  They  were  $12,000? 

A.  To  the  best  of  my  recollection. 

Q.  And  you  are  amortizing  that? 

A.  We  have  a  three  year  lease  on  that. 

Q.  And  you  are  amortizing  that  as  against  WTNB  on 
a  three  year  basis? 

A.  That  is  correct. 

Q.  Which  I  take  it  will  be  $4,000  a  year? 

A.  Whatever  it  is. 

Q.  How  long  has  WTNB  had  those  studios? 

A.  It  had  them  since  October  1. 

Q.  Then  factually  there  has  only  been  about  five  months’ 
depreciation.  Is  that  correct? 

A.  That  is  correct. 

Q.  You  have  testified  this  morning  that  WTNB  is  not 
operating  at  a  profit? 

A.  That  is  correct. 

519  Q.  You  have  spent  $50,000  to  erect  it.  Is  that 
correct,  Mr.  Beach? 

A.  I  have  an  investment  of  about  $80,000,  originally. 

Q.  You  just  told  me,  Mr.  Beach,  that  your  total  in¬ 
vestment  in  WTNB  to  date  was  $30,000. 

A.  I  am  sorry.  I  misunderstood  your  questioning  be¬ 
cause  I  have  about  $80,000  and  we  have  lost  about  $30,000. 
Q.  And  that  would  make  about  $110,000? 

A.  No.  That  would  make  $80,000. 

Q.  If  you  have  invested  $80,000  and  lost  $30,000,  then 
you — 

A.  Of  the  $80,000. 
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Q.  Then  what  actual  cost  do  you  have  invested  in  station 
WTNB  to  date? 

A.  As  a  fixed  investment? 

Q.  Yes. 

A.  Approximately  $80,000  or  $83,000.  Something  like 
that. 

Q.  That  includes  the  cost  of  erection? 

A.  That  includes  everything. 

Q.  Now,  going  back  to  Mrs.  Hicks’  salary,  was  Mrs. 
Hicks’  salary  charged  in  the  construction  cost  or  was  it 
charged  into  operating  expenses? 

A.  Operating  expenses. 

Q.  It  was  charged  into  operating  expenses  prior  to 

520  the  construction? 

A.  During  the  time  of  the  construction. 

Qi  And  it  w*as  still  charged  into  operating  expenses? 

A.  Yes. 

Ql  Didn’t  you  just  testify  in  answer  to  a  question  from 
me  five  minutes  ago  that  you  charged  it  into  construction 
cost  prior  to  the  erection  of  the  station? 

A.  I  don ’t  know  whether  I  did  or  not,  Mr.  Lane,  whether 
I  testified  it  was  charged  to  construction  costs  or  to  oper¬ 
ation  costs.  It  is  all  one  and  the  same  to  me. 

Q.  Mr.  Beach,  you  have  been  in  business  for  quite  a  long 
time  in  Alabama  and  have  apparently  amassed  quite  a 
fortune.  I  can’t  believe  that  you  don’t  know  more  about 
bookkeeping  and  financing  than  you  are  now  explaining. 

A.  Frankly,  I  know  very  little  about  it,  but  I  think  I 
know  something.  To  the  best  of  my  ability  I  have  answered 
your  question.  It  is  very  clear  to  me.  Now,  I  don’t  know 
why  it  isn’t  clear  to  you. 

Q.  You  testified  in  response  to  my  question  that  Mrs. 
Hicks’  salary  from  June  1  until  the  time  the  station  went 
on  the  air  was  charged  to  construction.  Now,  you  testify 
it  was  charged  to  operation. 

A.  It  is  one  and  the  same  to  me,  construction  and  oper¬ 
ation. 

Q.  As  a  business  man,  that  is  your  answer  to  an 

521  accounting  question? 

.  A.  That  is  exactly  correct.  It  is  one  and  the  same 
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to  me.  I  set  aside  a  certain  sum  of  money  for  the  erec¬ 
tion  and  operation  of  this  station. 

•  •  • 

By  Mr.  Lane. 

Q.  How  did  you  arrive  at  the  construction  cost  of  $50,000 
for  station  WTNB? 

522  A.  By  deducting  the  losses  from  the  amounts  of 
money  I  had  put  up. 

Mr.  Lane.  I  submit,  Mr.  Examiner,  if  that  is  an  answer 
to  my  question,  I  am  at  a  complete  loss. 

The  Presiding  Officer.  Suppose  you  start  this  way.  You 
say  the  total  cost  up  to  date  of  construction  and  losses,  etc., 
are  $80,000? 

The  Witness.  That  is  correct. 

The  Presiding  Officer.  Out  of  the  $80,000,  $50,000  was 
the  outlay  for  equipment.  Is  that  correct? 

Mr.  Lane.  Mr.  Examiner,  I  wish  you  wouldn’t  lead  the 
witness. 

The  Presiding  Officer.  He  has  testified  to  that  before. 
My  notes  so  say,  this  morning. 

Mr.  Lane.  He  testified  the  construction  cost  was  $50,000. 
The  Presiding  Officer.  The  actual  construction  was 
$50,000.  Is  that  correct? 

The  Witness.  The  actual  investment? 

The  Presiding  Officer.  On  equipment. 

The  Witness.  Yes.  I  think  if  you  can  get  my  audit,  I  can 
break  this  thing  down. 

The  Presiding  Officer.  I  don’t  want  to  lead  the  witness, 
but  I  am  just  trying  to  get  it  clarified. 

Mr.  Lane.  I  think  it  is  very  material  in  this  case  where 
a  man  represents  himself  as  qualified  to  conduct  a 

523  radio  business.  I  think  his  method  of  doing  business 
is  very  material  and  the  Commission  should  hear 

about  it. 

The  Presiding  Officer.  I  have  not  tried  to  restrict  your 
cross  examination  in  any  manner  whatever.  I  am  just  try¬ 
ing  to  straighten  this  thing  out. 

Mr.  Lane.  The  only  thing  I  am  trying  to  do,  Mr.  Exam¬ 
iner,  is  to  have  Mr.  Beach  testify  to  it,  because  I  don’t  think 
Mr.  Beach  knows. 
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The  Presiding  Officer.  Suppose  we  start  with  the 
$80,000  then  and  go  back,  if  that  is  satisfactory  to  you. 

Mr.  Lane.  I  am  perfectly  willing. 

By  Mr.  Lane. 

Q.  Mr.  Beach,  you  have  testified  that  the  station  has  cost 
you  to  date  $80,000.  Is  that  correct? 

A.  I  said  approximately. 

Q.  Approximately.  Of  that,  how  much  was  construction 
cost?  May  I  see  the  audit,  if  you  are  going  to  use  it? 

A.  Yes,  I  would  be  very  happy  for  you  to  do  it,  because 
you  can  break  it  down. 

(Document  handed  to  counsel.) 

A.  I  think  you  will  find  that  to  be  a  very  complete  audit. 

The  Presiding  Officer,  Off  the  record. 

(Discussion  off  the  record.) 

The  Presiding  Officer.  On  the  record.  May  we 
524  have  the  last  question  read? 

(Whereupon  the  last  question  was  read  by  the 
reporter.) 

By  Mr.  Lane. 

Q.  Let  me  ask  you.  how  much  of  the  $80,000  was  con¬ 
struction  cost? 

A.  Is  that  what  you  are  asking  me  now? 

Q.  That  is  what  I  am  asking  you. 

A.  If  you  will  bear  in  mind  that  I  said  approximately,  so 
in  refreshing  my  memory  as  to  the  figures — 

Q.  Let  me  ask  you  a  question  before  you  refresh  your  t 
memory.  Have  you  ever  gone  over  this  audit  before? 

A.  I  have  gone  over  it  minutely. 

Q.  Minutely.  You  are  very  familiar  with  it? 

A.  I  think  I  am. 

Q.  Then  anything  that  has  been  in  your  oral  testimony 
today,  that  is  in  conflict  with  this  testimony — 

A.  Then  this  will  take  precedence  over  it. 

Q.  Your  familiarity  is  not  so  great  that  you  could  testify 
without  it.  Is  that  correct? 

A.  That  is  correct. 

Q.  Now,  let  me  ask  you  as  to  what  the  construction  cost 
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A.  The  construction  costs  representing  leasehold  im¬ 
provements  to  the  transmitter  building,  are  $5,408.33.  The 
construction  costs  representing  studios  and  offices, 
525  are  $9,776.27. 

Q.  I  don’t  need  them  itemized  for  this  question.  I 
would  like  to  have  the  total  construction  cost,  if  you  know  it, 
Mr.  Beach. 

A.  I  am  going  to  give  it  to  you.  The  transmitter  equip¬ 
ment,  $5,401.61;  the  radiating  system,  $1,566.25;  the  studio 
technical  equipment,  $9,218.04;  studio  furniture  and  fix¬ 
tures,  $1,198.22;  office  furniture  and  fixtures,  $3,910.20; 
making  an  original  total  investment  of  $36,479.02. 

Q.  I  think  you  made  an  error  in  reading  the  last  figure, 
Mr.  Beach.  Would  you  like  to  correct  it? 

A.  What  was  that  last  figure? 

Q.  The  office  furniture  and  fixtures. 

A.  $3,910.30. 

Q.  Yes.  I  think  you  said  $3,910.20,  if  I  am  not  mistaken. 

A.  $3,910.30  is  what  it  should  be. 

Q.  And  the  total  construction  cost? 

A.  As  outlined  before  depreciation  $36,479.02. 

Q.  Then  your  total  estimate  of  construction  costs  as  given 
in  your  direct  testimony  and  subsequently,  is  $14,000  out  of 
an  item  of  $50,000.  Is  that  correct? 

A.  I  misunderstood  what  you  meant  as  construction  cost. 

*  •  • 

527  Q.  Now,  Mr.  Beach,  what  have  been  the  operating 
losses  to  date  of  station  WTNB? 

A.  As  of  December  31,  net  operating  loss  $30,763.52. 

Q.  Now,  can  you  tell  me  from  the  accounting  report  of 
Neville,  Brown  and  Company,  now  before  you,  as  to 
whether  or  not  Mrs.  Hicks’  salary  was  charged  to  con¬ 
struction  cost  between  June  1  and  September  1,  or  to  oper¬ 
ating  cost? 

A.  As  you  construe  construction  cost,  it  was  not. 

Q.  Where  do  you  find  in  this  audit  Mrs.  Hicks’  salary, 
Mr.  Beach? 

A.  Well,  I  can  show  it  to  you.  You  will  find  that  in  Gen¬ 
eral  Administrative  Expense  on  Page  5. 
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Q.  Under  what  item? 

A.  Under  General  and  Administrative  Expense. 

Q.  $24,530.33? 

A.  That  is  correct. 

528  Q.  That  is  Mrs.  Hicks’  salary. 

A.  No.  Yon  asked  me  where  it  would  be  found.  I 
said  that  is  where  it  vrould  be  found. 

Q.  Whose  other  salaries  are  in  that? 

A.  Administrative  salaries.  Miss  Cotten’s  salary  is  in 
there  and  Mr.  Shacklett’s. 

Q.  Anybody  else? 

A.  Oh,  everybody.  I  would  have  to  ask  Mrs.  Hicks  about 
that,  how  she  allocates  that. 

Q.  If  this  is  all  done  under  your  personal  supervision, 
and  you  go  over  these  auditors’  reports  carefully — 

A.  That  is  correct. 

Q.  And  you  have  to  ask  Mrs.  Hicks  now  how  many  em¬ 
ployees  come  under  the  heading  of  General  and  Adminis¬ 
trative  Expense  ? 

A.  I  don’t  think  I  ever  testified,  Mr.  Lane,  to  the  effect 
that  I  kept  the  books. 

Q.  That  is  what  you  want  your  answer  to  show? 

A.  I  think  it  is  a  very  satisfactory  answer. 

Q.  Your  statement  is  that  there  were  paid  $24,530.33  in 
general  administrative  expense  ? 

A.  That  is  correct. 

•  •  • 

529  Q.  What  are  the  salaries  of  the  other  employees  of 
WTNB  that  go  into  the  general  administrative  ex¬ 
penses  ? 

530  A.  Mr.  Shacklett  is  the  assistant  of  Mrs.  Hicks.  He 
gets  $100  a  week. 

Q.  $5,200  a  year? 

A.  Yes. 

Q.  No  bonus? 

A.  No. 

Q.  Who  else? 

A;  Then  we  have  Mrs.  Pearling  and  Miss  Cotten. 

Q.  What  does  Mrs.  Pearling  get? 
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A.  I  don’t  know  what  Mrs.  Pearling  gets,  nor  Miss  Got¬ 
ten,  nor  Miss  James. 

Q.  Have  you  any  information  with  you  that  would  reveal 
that? 

A.  Mrs.  Hicks  would  be  glad  to  tell  you. 

Q.  You  are  the  employer,  aren’t  you? 

A.  Yes.  Iam. 

Q.  Are  your  employees  usually  the  only  ones  who  know 
how  much  salary  they  draw? 

A.  I  delegate  that  authority,  Mr.  Lane.  If  you  asked  me 
how  much  they  make  at  the  W.  B.  Leedy  and  Company,  I 
couldn’t  tell  you,  if  my  life  depended  on  it.  I  know  what  my 
top  executives  are  making. 

Q.  You  do  know  what  the  top  executives  of  W.  B.  Leedy 
and  Company  are  making? 

A.  Yes. 

531  Q.  I  am  only  asking  you  for  the  top  executives  of 
station  WTNB  ? 

A.  Well,  I  said  the  top  executives.  It  would  be  a  guess.  I 
don’t  know. 

Mr.  Southmayd.  You  stated  the  salary  of  Mrs.  Hicks? 

The  Witness.  Yes.  And  Mr.  Shacklett,  who  is  Mrs.  Hicks’ 
first  assistant  in  charge  of  the  station. 

By  Mr.  Lane. 

Q.  Are  there  three  or  more  persons  whose  salaries,  I  take 
it,  would  come  under  this  item  of  General  and  Administra¬ 
tive  Expense  which  you  called  my  attention  to  on  Page  5  of 
the  audit  statement  you  have  before  you?  Is  that  correct? 

A.  I  don’t  know.  I  would  have  to  refer  to  the  books  and 
see  how  that  is  allocated. 

Q.  Who  fixes  the  salaries  of  your  employees? 

A.  They  are  fixed  in  consultation  with  Mrs.  Hicks  and 
• 

me. 

Q.  Is  the  consultation  so  short  that  you  can’t  remember 
what  they  were  within  five  months? 

A.  That  is  correct. 

Q.  Will  any  new  employees  of  any  new  station,  or  if  this 
station  is  modified,  have  their  salaries  fixed  by  the  same 
method? 
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A.  Yes.  All  salaries  will  be  fixed  by  that  method. 

532  Q.  It  is  a  matter  of  no  moment  to  yon  what  any 
employee  draws  ? 

A.  It  is  a  matter  of  considerable  moment,  bnt  I  defer 
largely  to  Mrs.  Hicks  ’  judgment  in  that  respect.  In  other 
words,  from  a  practical  angle,  she  may  have  given  a  $10 
raise.  She  doesn’t  have  to  come  to  me  and  ask  me  whether 
it  is  proper  or  not.  I  don’t  know.  That  is  the  reason  I 
can’t  testify. 

Q.  Just  how  are  your  financial  arrangements  worked  out 
with  station  WTNB?  Have  you  deposited  a  lump  sum  in 
the  bank  on  which  Mrs.  Hicks  can  draw? 

A.  Oh,  no. 

Q.  Then  how  do  you  arrange  that? 

A.  I  provide  whatever  funds  are  necessary,  as  they  are 
necessary. 

Q.  When? 

A.  As  they  are  necessary. 

Qj  Monthly,  or  quarterly,  or  on  an  annual  basis,  Mr. 
Beach? 

A.  Monthly.  I  know  where  we  stand,  as  a  rule.  Of  course, 
that  is  a  variable  thing,  depending  upon  collections,  but 
Mrs.  Brunker  as  a  rule  calls  me  up  and  says  we  need  $5,000, 
and  I  put  $5,000  in  the  bank  for  her. 

Q.  Who  is  Mrs.  Brunker? 

A.  She  is  the  bookkeeper. 

533  Q.  I  thought  Mrs.  Hicks  was  the  one  who  settled 
these  questions? 

A.  What  questions? 

Q.  The  question  of  how  much  was  paid  to  whom,  and 
when? 

A.  I  didn’t  think  we  were  talking  about  salaries. 

Q.  They  are  a  part  of  expenses,  I  take  it,  Mr.  Beach? 

A.  Maybe  I  didn’t  understand  the  question. 

Q.  I  will  withdraw  the  question  and  rephrase  it.  You 
testified  that  you  from  time  to  time  advanced  money  to 
cover  the  operating  cost  of  station  WTNB.  Is  that  correct? 

A.  That  is  correct. 
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Q.  Upon  whose  request,  connected  with  station  WTNB, 
are  those  advances  made? 

A.  They  are  made  directly  by  Mrs.  Brunker.  Of  course, 
Mrs.  Hicks  is  familiar  with  it,  and  my  auditor  is  familiar 
with  it,  but  Mrs.  Brunker  usually  calls  me  over  the  tele¬ 
phone. 

Q.  When  you  say,  “They  are  familiar  with  it,’’  what  do 
you  mean? 

A.  I  mean  they  are  familiar  with  the  financial  condition 
of  the  station. 

Q.  Who  knows  where  the  actual  expenses  go? 

A.  I  think  my  auditor  knows,  and  I  think  I  know,  and  I 
think  Mrs.  Hicks  knows,  and  I  think  Mrs.  Brunker  knows. 

Q.  Obviously  you  don’t  know  when  you  can’t  even 

534  testify  what  the  top  employees  are  drawing. 

Mr.  Wayland.  I  object  to  that  as  argumentative. 

Mr.  Southmayd.  I  object  also.  He  has  testified  what  his 
top  employees  are  drawing. 

Mr.  Lane.  I  take  exception  to  that.  I  have  been  trying 
to  find  out  what  Miss  Cotten  drew. 

The  Presiding  Officer.  Will  you  read  the  last  question, 
Mr.  Reporter? 

(Whereupon  the  last  question  was  read  by  the  reporter.) 

The  Presiding  Officer.  The  objection  to  the  question  is 
sustained.  You  may  reframe  it. 

Mr.  Lane.  I  will  withdraw  the  question. 

By  Mr.  Lane. 

Q.  Do  you  know  who  are  the  top  employees  at  station 
WTNB?  Mr.  or  Mrs.  Pearling? 

A.  Mrs.  Pearling. 

Q.  And  a  gentleman  by  the  name  of  Shacklett? 

A.  Shacklett.  What  do  you  mean  by  top  employees,  Mr. 
Lane? 

Q.  Those  whose  salaries  are  included  under  general  and 
administrative  expense.  You  told  me  that  Mrs.  Hicks’ 
salary  was  in  there  and  I  want  to  know  who  else  is  included 
in  that? 

A.  I  think  you  will  find  all  administrative  expense  means 
all  employees  other  than  the  announcers  and  the  en- 

535  gineers.  I  think  that  is  what  you  are  going  to  find. 
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Q.  Who  are  they? 

Mr.  Wayland.  I  object  to  the  question  as  being  immate¬ 
rial  “Who  are  they?”  What  has  that  to  do  with  the  issues 
in  this  case? 

The  Presiding  Officer.  It  may  have  something  to  do  with 
the  breakdown  of  that  lump  sum  for  administrative  ex¬ 
penses. 

The  Witness.  If  my  premise  is  correct,  which  I  think  it  is, 
it  means  that  in  that  administrative  expense,  starting  with 
Mrs.  Hicks,  and  Mr.  Shacklett,  Mrs.  Pearling,  Miss  Jen¬ 
nings,  Miss  Cotten,  and  salesmen. 

Q.  And  salesmen  ? 

A.  I  wouldn’t  be  surprised.  I  am  not  sure  about  that. 
They  operate  on  a  drawing  account  basis. 

Q.1  Do  you  know  where  they  are  included  in  this  audit, 
Mr.  Beach? 

A.  I  testified  that  I  wasn’t  sure. 

Q.  You  also  testified  that  you  have  gone  over  it. 

A.  In  this  audit  ? 

Q.  Yes.  In  this  audit. 

A.  Yes,  I  do  know  that  they  are  included  in  this  audit. 

Q.  Where  in  the  audit? 

A.  I  can’t  testify  as  to  whether  that  is  in  Column  6  or 
Column  8. 

*  •  • 

537  Q.  Do  you  know  the  breakdown  of  the  audits  in 
connection  with  those  companies,  to  arrive  at  book 
value,  Mr.  Beach? 

A.  That  represents  capital  plus  surplus. 

Q.  As  arrived  at  by  audits? 

A.  By  certified  public  accountants.  Yes,  sir. 

Q.  Without  any  verification  by  you  whatsoever? 

A.  What  do  you  mean,  “verification  by  me?” 

Q.  You  have  never  verified  the  method  of  auditing? 

A.  Have  I  checked  my  auditors,  you  mean? 

Q.  Yes.  The  method  of  auditing  as  used  by  your  audi¬ 
tors. 

A.  I  have  never  checked  my  auditors,  frankly. 
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Q.  You  have  never  checked  with  your  auditors  or  been 
consulted  by  auditors  to  see  whether  things  were  charged  to 
expense  or  capital  investment? 

A.  Yes,  I  do  that. 

Q.  You  do  that? 

A.  Yes. 

Q.  You  do  that  regularly? 

A.  No.  Whenever  the  occasion  offers  itself.  I  have  de¬ 
ferred  to  their  judgment.  They  have  tax  problems  and  they 
are  tax  experts.  It  is  always  a  tax  problem  involved.  That 
is  the  reason  why  I  told  you  it  is  impossible  for  me  to 

538  sit  here  and  tell  you.  Operating  expense  is  a  deduc¬ 
tible  item,  and  if  you  charge  it  in  fixed  assets,  then 

you  get  into  another  situation  again. 

Q.  Those  are  matters  beneath  your  concern? 

A.  Yes.  I  defer  to  the  judgment  of  my  accountants. 

Q.  What  is  Mrs.  Pearling ’s  salary,  per  year  or  per 
month? 

A.  That  I  do  not  know. 

Q.  Do  you  know  what  Miss  Cotten’s  salary  is? 

A.  No. 

Q.  Do  you  know  what  Miss  Jennings’  salary  is? 

A.  No. 

Q.  Would  you  say  that  they  drew — 

A.  Mrs.  Hicks,  I  am  sure,  can  give  you  that  information 
exactly. 

Q.  To  the  best  of  your  knowledge  and  belief,  do  any  of 
them  draw  $5,000  a  year  salary? 

A.  No.  None  with  the  exception  of  Mr.  Shacklett  and 
he  is  Mrs.  Hicks’  first  assistant. 

Q.  You  testified  he  drew  $5,200? 

A.  $100  a  week.  That  is,  to  the  best  of  my  recollection. 
I  am  pretty  sure  I  am  correct,  however. 

Q.  Would  you  say  that  your  general  and  administrative 
payroll  was  $25,000  a  year,  or  $10,000  a  year? 

A.  I  can  tell  you  what  it  is.  (Referring  to  docu- 

539  ment.)  My  general  administrative  expense  is — 

Q.  I  asked  you  for  your  payroll. 

A.  $24,530.33. 
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Q.  That  is  your  testimony,  is  it? 

A.  Yes,  sir. 

Q.  You  are  sure  of  that? 

A.  I  am  refreshing  my  testimony  here  by  the  books. 

Q.  All  right.  I  call  your  attention  to  Page  6  of  this 
auditor’s  report  and  I  ask  you  to  note  that  the  total  of  gen¬ 
eral  administrative  expense  as  shown  by  that  breakdown  is 
$24,530.33. 

A.  That  is  correct. 

Q.  Does  that  consist  entirely  of  salaries? 

A.  Oh,  no.  It  is  expense. 

Q.  Your  testimony  was  that  your  payroll  was  $24,000? 

A.  Then  I  will  correct  that  testimony,  if  I  testified  to  it. 

Q.  As  a  matter  of  fact,  Mr.  Beach,  we  can  probably  short¬ 
en  this  materially.  As  a  matter  of  fact,  you  don’t  know  very 
much  about  the  financial  records  of  station  WTNB,  do  you, 
personally? 

A.  Mr.  Lane,  I  put  up  $80,000  and  I  am  not  accustomed 
to  putting  up  $80,000  anywhere  unless  I  know  what  I  am 
doing.  In  answer  to  your  question,  I  think  I  know  exactly 
what  is  going  on  financially  and  in  every  other  way. 
540  Q.  All  you  know,  so  far  as  you  have  been  able  to 
explain  to  me,  are  the  total  amounts  which  you  have 
put  up.  Now,  can  you  enlighten  me  on  any  of  the  details 
thereof? 

A.  What  would  you  like  to  be  enlightened  about,  Mr. 
Lane? 

Q.  The  salaries  paid  to  the  various  individuals  you  em¬ 
ploy,  which  has  already  been  asked  and  answered. 

A.  I  think  I  have  already  testified  about  that. 

Q.  Can  you  testify  as  to  how  many  salesmen  you  have? 

A.  Full  time  salesmen? 

Q.  All  kinds  of  salesmen,  and  break  them  down  for  me. 

A.  Well,  we  have  Mr.  Chase,  who  is  full  time ;  Mr.  Jarard, 
who  is  full  time;  and  then  Mr.  Joe  Ford,  who  has  recently 
worked  out  an  arrangement.  He  is  our  Chief  Announcer, 
which  permits  him  to  do  some  selling. 

Q.  Part  time? 

A.  Some  selling. 

Q.  Part  time? 
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A.  Yes. 

Q.  The  balance  are  full  time  employees?  Is  that  correct? 
A.  That  is  alL 

Q.  The  balance  of  those  employees  are  full  time  sales¬ 
men,  Mr.  Beach? 

A.  That  is  correct. 

541  Q.  On  what  basis  do  they  work? 

A.  Well,  we  recently  changed  them.  We  put  them 
on  a  15  per  cent  basis. 

Q.  What  were  they  on  before? 

A.  10  per  cent.  We  give  them  a  drawing  account. 

Q.  You  give  them  a  drawing  account  of  how  much? 

A.  I  think  it  runs  around  $75.  It  varies.  I  think  Jack 
Weil  gets  $75  a  week. 

Q.  They  all  get  $75  a  week? 

A.  No.  I  think  there  is  some  variation  in  that. 

Q.  But  you  don’t  know  the  exact  amount  received  by 
any  of  them? 

A.  I  can’t  keep  everything  in  my  head  like  that,  whether 
they  get  $65  or  $75.  I  don’t  know  what  Mr.  Jarard  gets. 
My  recollection  is  $65. 

Q.  Do  you  know  how  much,  of  your  own  knowledge,  with¬ 
out  referring  to  the  audit  in  front  of  you,  the  salesmen  drew 
in  excess  of  receipts? 

A.  Well,  of  course,  obviously  I  would  have  to  refer  to  my 
audit. 

The  Presiding  Officer.  Do  you  know  whether  they  are 
overdrawn? 

The  Witness.  Oh,  I  know  they  are  overdrawn. 

By  Mr.  Lane. 

Q.  Do  you  know  roughly  how  much? 

542  A.  No.  I  would  have  to  refer  to  my  audit. 

Q.  Was  the  question  of  their  overdrawing  discuss¬ 
ed  with  you? 

A.  I  brought  it  up. 

Q.  You  brought  it  up  with  whom? 

A.  Mrs.  Hicks. 

Q.  When? 

A.  I  bring  it  up  all  the  time.  I  checked  one  of  those 
salesmen,  and  he  is  not  producing. 
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Q.  You  personally  checked  him? 

A.  Yes. 

Q.  And  when  you  are  checking,  you  discover  what  his 
contract  is  with  you  and  know  what  his  drawing  account 
is  with  you? 

A.  I  know  what  his  contract  is. 

Q.  And  you  know  what  his  drawing  account  is,  do  you, 
Mr.  Beach? 

A.  Yes. 

Q.  But  in  each  of  those  items  you  have  to  have  the  book¬ 
keeper  bring  you  in  the  man’s  individual  account.  Is  that 
correct? 

A.  That  is  exactly  it. 

Q.  Is  there  anybody  in  the  sales  department  on  a  salary 
basis,  straight? 

A.  No.  We  have  no  one  on  a  straight  basis.  You 
543  mean  without  a  commission? 

Q.  Yes. 

A.  No,  sir. 

Q.  I  call  your  attention  to  Page — I  presume  it  is  5^4,  I 
don’t  know — it  is  not  numbered — to  an  item  in  the  audit 
report  stating,  salaries  charged  to  sales  expense.  What 
do  they  cover? 

A.  What  item  is  that  now? 

Q.  “Salesmen’s  Advances  Charged  off  Salaries.”  (In¬ 
dicating  in  document)  It  is  unnumbered. 

A.  “Salesmen’s  Advances  Charged  off.”  That  is  ob¬ 
viously  advances  made  to  our  salesmen  who  have  left  our 
employ. 

Q.  Is  that  a  duplication  of  the  item  immediately  above  it, 
where  it  says  “Portion  Over  and  Above  Commissions 
Earned?” 

A.  No.  That  is  exactly  what  it  says.  Salesmen’s  ad¬ 
vances  charged  off,  $646.33. 

Q.  Then  what  is  the  item  immediately  below  that? 

A.  It  says  “Salaries,”  $1,381.75. 

Q.  If  there  is  nobody  drawing  salaries,  what  is  the  item 
doing  in  that  part  of  the  breakdown? 

A.  I  frankly  don ’t  know. 
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Q.  You  don’t  know,  Mr.  Beach? 

A.  I  don’t  know. 

*  •  • 

545  Q.  Mr.  Beach,  you  have  testified  that  from  time 
to  time,  as  necessary,  you  advance  money  to  under¬ 
write  any  losses  of  WTNB.  Is  that  correct? 

A.  That  is  correct. 

Q.  Those  demands  come  to  you  through  whom? 

A.  Through  Mrs.  Hicks,  or  Mrs.  Brunker,  who  is  the 
bookkeeper. 

Q.  Are  they  current  demands?  You  testified,  I  believe, 
it  was  on  a  monthly  basis,  or  something  like  that? 

A.  As  a  matter  of  fact,  I  check  with  Mrs.  Brunker  every 
two  or  three  days  to  ascertain  the  condition  of  our  account. 
Of  course,  that  varies,  depending  on  how  collections  come 
in. 

Q.  But  you  do  keep  in  touch  with  it  every  day  or  two, 
Mr.  Beach? 

A.  Oh,  yes. 

Q.  You  keep  abreast  of  the  necessary  funds  to  have  at 
the  station’s  disposal,  from  time  to  time? 

A.  That  is  right. 

Q.  How  does  it  happen  that  on  December  31,  1946,  there 
was  an  overdraft  at  the  bank  if  you  had  been  keeping  cur¬ 
rent  with  it  at  that  time  ? 

546  A.  I  can  explain  that  to  you.  That  in  reality  was 
not  an  overdraft.  Mrs.  Brunker  told  me  about  that. 

She  had  segregated  some  bills  for  which  she  had  not  paid. 
I  immediately  went  down  to  the  bank  to  ascertain  the  cor¬ 
rectness  of  that,  and  I  found  out  we  had  $2,000  in  cash,  in¬ 
stead  of  it  being  an  overdraft.  But  according  to  her  books 
and  records  it  was  a  technical  overdraft,  except  that  the 
checks  hadn’t  gone  out. 

Q.  Then  the  auditor’s  statement  showing  the  overdraft 
is  in  error? 

A.  Not  as  far  as  the  accounting  is  concerned.  That  is  cor¬ 
rect. 

Q.  I  refer  you  to  Page  3  of  the  auditor’s  report,  which  I 
believe  is  a  certified  report. 

A.  That  is  correct. 
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Q.  Then  the  auditor  is  correct  in  the  statement  on  your 
balance  sheet.  Is  that  correct? 

A.  No.  The  checks  had  been  drawn  and  of  course  from 
an  accounting  standpoint  they  were  charged  out,  except 
that  the  checks  were  not  made  out  and  there  was  no  over¬ 
draft  in  so  far  as  the  bank  was  concerned.  In  so  far  as 
the  records  were  concerned,  it  was  an  overdraft. 

Q.  Then  the  auditor  did  not  check  the  bank  statement 
to  ascertain  whether  the  checks  were  outstanding  or  not. 
Isn’t  that  correct? 

A.  That  I  can’t  say.  I  don’t  know  what  the  auditor 
did. 

547  Q.  A  competent  auditor  who  audits  your  books 
annually  is  supposed  to  check  the  actual  outgo  and 

income  and  also  the  bank  statement.  Isn ’t  that  correct  ? 

Q.  That  is  my  experience  with  auditors.  Yes,  sir. 

Q.  Then  if  he  shows  a  bank  overdraft,  then  your  state¬ 
ment  is  incorrect,  or  the  auditor’s  is  incorrect.  One  or  the 
other? 

A.  I  don’t  think  so.  I  think  my  statement  explains  it. 

Q.  The  auditor’s  report  says  1 1  bank  overdraft.” 

A.  I  think  my  auditior  is  correct  and  I  think  I  am  correct. 
According  to  the  records  available  to  the  auditor,  those 
checks  had  been  drawn  and  were  chargeable  against  the 
account,  but  according  to  the  actual  facts,  the  checks  hadn’t 
been  mailed,  and  in  consequence,  instead  of  having  this 
overdraft  at  the  hank,  she  had  a  couple  of  thousand  dol¬ 
lars. 

Q.  Do  you  wish  your  testimony  to  show  that  Neville, 
Brown  and  Company,  a  certified  public  accountant  firm  of 
Birmingham,  Alabama,  did  not  check  your  bank  statements 
at  the  time  of  preparing  this  audit? 

A.  I  do  not  wish  to  testify  to  that. 

*  •  • 

548  Q.  Mr.  Beach,  when  did  you  first  become  interested 
in  an  850  kilocycle  station? 

A.  Shortly  after  we  were  granted  1490. 

Q.  Shortly  after?  Just  when? 

A.  Maybe  it  was  a  day,  and  maybe  a  week,  and  maybe  ten 
days.  I  don’t  know. 
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Q.  It  was  some  time  in  the  first  part  of  June? 

A.  Oh,  yes. 

Q.  What  brought  it  to  your  attention? 

A.  I  have  always  recognized,  in  order  to  give  the  proper 
service,  I  think  the  Birmingham  public  is  entitled  to,  it  is 
almost  essential — 

Mr.  Rawson.  The  answer  is  not  responsive  to  the  ques¬ 
tion.  I  object. 

The  Presiding  Officer.  Will  you  please  read  the  ques¬ 
tion,  Mr.  Reporter? 

(Whereupon  the  last  question  was  read  by  the  re¬ 
porter.) 

549  The  Witness.  Specifically,  you  mean? 

By  Mr.  Lane. 

Q.  Specifically. 

A.  Mrs.  Hicks  and  I  discussed  the  matter. 

Q.  Did  you  discuss  at  that  time  the  possibility  of  getting 
850  kilocycles? 

A.  No,  sir.  I  did  not. 

Q.  Then  what  brought  850  kilocycles  to  your  attention, 
specifically? 

A.  We  decided  it  was  essential  that  we  needed  addi¬ 
tional  power,  so  I  asked  Mrs.  Hicks  or  instructed  her  to 
come  to  Washington  to  consult  with  engineers.  She  did 
come  to  Washington  and  employed  Mr.  Ring.  Mr.  Ring 
made  an  engineering  survey  and  he  reported  to  Mrs.  Hicks. 
She  reported  to  me  daily  over  the  telephone  on  the  matter 
while  she  was  up  here.  The  report  was  that  there  were  two 
possible  frequencies  available,  one  over  690  and  one  over 
850. 

We  debated  quite  a  while  as  to  the  advisability  of  filing 
under  690.  Acting  upon  Mr.  Ring’s  advice,  we  finally  con¬ 
cluded  690  would  not  be  approved  by  the  Commission  be¬ 
cause  of  interference  with  some  Canadian  station,  and  we 
were  then  limited,  following  our  engineering  advice,  to 
apply  under  850. 

Q.  And  all  of  this  took  place  in  the  first  part  of  June? 

A.  I  would  say  in  that  approximate  period.  I  can’t 

550  pin  myself  down  to  days. 
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Q.  I  am  having  an  awfully  tough  time  to  get  you  to 
pin  yourself  down  to  anything. 

A.  Frankly,  Mr.  Lane,  I  can’t  do  it. 

Q.  Do  you  know  whether  it  is  in  June  or  July  or  August 
or  September? 

A.  It  was  probably  June  or  July.  Probably  both  of 
them. 

Q.  Also  in  August? 

A.  I  don’t  think  so.  I  think  in  June  and  July. 

Q.  Have  you  any  memoranda  available  to  you  that  would 
show  when  these  telephone  conversations  took  place  between 
you  and  Mrs.  Hicks,  apropos  of  the  engineering  of  Mr. 
Ring? 

A.  I  haven’t,  but  Mrs.  Hicks  can  probably  give  you  that 
because  she  was  up  here. 

Q.  How  long  after  Mrs.  Hicks  came  to  Washington  were 
you  advised  by  Mr.  Bring  that  850  was  available  and  was 
the  most  promising  frequency? 

A.  I  don’t  think  he  made  that  final  decision  until  Mrs. 
Hicks  returned  to  Birmingham.  As  I  recall  the  last  con¬ 
versation,  just  before  Mrs.  Hicks  left  Washington,  it  was 
that  he  would  require  some  additional  time  to  make  these 
engineering  checks. 

Q.  How  long  was  Mrs.  Hicks  in  Washington? 

A.  About  a  week. 

Q.  How  long  after  she  returned  did  you  get  a  re- 
551  port  from  Mr.  Ring? 

A.  To  the  best  of  my  recollection,  about  ten  days. 

Q.  Then,  to  the  best  of  your  recollection,  all  of  this  took 
place  prior  to  the  first  of  July? 

A.  I  just  can’t  pin  myself  down  to  days.  It  may  have 
been  the  second  of  July  or  the  30th  of  June.  It  is  in  that 
approximate  neighborhood. 

Q.  You  would  say  it  was  before  the  15th  of  July? 

A.  No,  sir.  I  am  not  going  to  make  that  as  a  definite 
statement,  because  dates  are  confusing. 

Q.  In  what  type  of  a  report  was  Mr.  Ring’s  recommenda¬ 
tion  made,  orally  or  written  ? 

A.  You  mean,  his  recommendation  as  to  850? 

Q.  Yes. 
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A.  Again  I  think  that  was  made  by  a  telephone  conver¬ 
sation.  I  think  it  was  later  confirmed  by  a  letter,  but  I 
think  the  first  report  we  had  was  a  telephone  conversation. 
Q.  Did  he  submit  any  engineering  data  with  it? 

A.  Not  at  that  particular  time.  No,  sir. 

Q.  Did  you  discuss  the  technical  questions  with  him  by 
telephone? 

A.  No,  sir.  I  did  not. 

Q.  Well,  as  a  matter  of  fact  then,  you  don’t  know  exactly 
what  time  of  year  it  was,  that  Mr.  Ring  did  make  the  recom¬ 
mendation  to  you? 

552  A.  It  is  kind  of  hazy.  I  mean  I  have  given  you  a 
general  idea,  I  think,  as  to  when  it  happened.  I 
can’t  pin  myself  down  to  days  and  even  'weeks. 

•  •  • 

560  Q.  You  have  testified,  I  believe,  if  you  were  the 
successful  applicant,  the  maximum  amount  of  com¬ 
mercial  programming  that  would  be  allowed  on  the  850 
station  is  approximately  60  per  cent? 

A.  As  an  average. 

Q.  As  an  average? 

A.  That  is  correct. 

Q.  How  would  you  strike  the  average  as  between  what 
lows  and  what  highs? 

A.  I  think  conditions  would  more  or  less  cover  it 

561  and  take  care  of  themselves  as  long  as  we  had  the 
ultimate  in  mind.  I  think  we  could  regulate  it. 
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Q.  Assuming  that  through  some  set  of  circumstances  for 
a  period  of  90  days  you  had  less  than  25  per  cent  com¬ 
mercial,  would  you  then  feel  justified  in  going  to  100  per 
cent  commercial  in  order  to  bring  your  average  up? 

A.  Obviously  we  wouldn’t  do  that. 

Q.  I  don’t  understand  the  obviously.” 

A.  Obviously,  because  you  would  have  to  destroy  all 
good  will  that  your  station  has,  if  you  did  that  and  went 
on  a  100  per  cent  commercial  basis. 

Q.  If  you  have  no  maximum  commercial  limits,  how  can 
you  arrange  to  average  60  per  cent? 

A.  Well,  I  didn’t  say  that.  I  didn’t  say  that  I  had  no 
maximum.  I  should  say  that  the  maximum  that  we  could 
reach  and  maintain  an  average  of  60  per  cent,  would 
probably  be  that  of  75  per  cent. 

Q.  You  have  testified  that  your  instructions  to  Mrs. 
Hicks  pertaining  to  minority  interests  are  to  see  that 
anyone  worthy  is  given  all  the  time  they  want.  Is  that 
correct,  Mr.  Beach? 

A.  I  will  qualify  that,  of  course,  and  say,  within  reason. 
Yes.  Those  are  my  statements. 

Q.  Do  you  mean  paid  or  free  time? 

A.  I  mean  free  time  where  the  question  is  of  in- 
562  terest  to  the  community  as  a  whole. 

Q.  Who  will  be  the  judge  of  the  reasonableness 
of  that  time? 

A.  I  think  Mrs.  Hicks  and  I  will  be. 

Q.  Do  you  anticipate  that  the  station,  if  you  are  the 
successful  applicant,  will  be  financially  successful? 

A.  I  don’t  expect  the  station  will  ever  be  a  big  money 
maker,  but  obviously  I  want  it  and  expect  it  to  be  on  a 
self-sustaining  basis. 

Q.  In  other  words,  do  I  take  it  that  your  ambition  is  that 
the  station  break  even? 

A.  Well,  from  a  practical  angle  it  would  have  to  show 
in  the  black.  It  would  have  to  have  a  reasonable  earning 
capacity.  No  station,  of  course,  can  break  even  and  not 
create  some  reserves  for  depressions  and  things  like  that. 

Q.  How  much  net  profit  would  you  say  was  the  maximum 


158 


that  you  would  look  forward  to  in  order  to  keep  it  in  a 
sound  financial  condition? 

A.  I  would  say  $25,000  a  year. 

Q.  And  over  a  period  of  years,  you  would  anticipate 
that  you  would  make  that  much  each  year? 

A.  Well,  if  we  accumulated  the  necessary  reserves  and 
if  we  secured  the  proper  stabilized  income,  we  would  then 
feel  free  to  plow  back  into  the  station  any  amount  of  money 
that  we  wanted,  up  to  100  per  cent  of  the  earnings. 
563  i  Q.  What  do  you  mean  by  “plow  back?”  In  equip¬ 
ment? 

A.  I  mean  development  of  the  station. 

Q.  In  equipment,  or  free  time? 

A.  In  equipment,  and  free  time,  and  service  to  the  com¬ 
munity. 

Q.  You  don’t  anticipate  that  over  a  period  of  let  us  say 
eight  or  ten  years,  that  the  station  would  show  any  large 
net  profit?  Is  that  correct? 

A.  That  is  correct. 

•  *  • 

567  Q.  You  testified,  I  believe,  Mr.  Beach,  that  min¬ 
ority  groups  should  be  given  protection? 

A.  Should  be 'given  what? 

Q.i  “Protection,”  T  think  was  your  word.  Must  be  given 
protection. 

A.  All  right.  Go  ahead. 

Q.  W’hat  do  you  mean  by  that? 

A.  What  I  meant  by  that  was  that  they  must  be  af¬ 
forded  opportunity  to  present  their  problems  to  the  pub¬ 
lic. 

Q.  Is  there  any  lack  of  that  opportunity  now  in  Birm¬ 
ingham? 

A.  Well,  I  wouldn’t  want  to  answer  that  question.  It 
would  be  a  supposition  on  my  part.  There  may  be. 

Q.  And  there  may  not  be? 

A.  That’s  right. 

Q.  Do  you  know  of  any  minority  group  which  has  en¬ 
deavored  to  get  time  on  a  radio  station  that  has 

568  been  declined,  that  you  would  afford  time  to  if  they 
came  to  you,  Mr.  Beach? 


159 


A.  No,  sir. 

Q.  You  testified,  I  believe,  that  you  had  initiated  as  a 
first,  a  Negro  news  broadcast.  Is  that  correct! 

A.  That  is  correct.  To  the  best  of  my  knowledge. 

Q.  Do  you  know  whether  or  not  there  are  any  other 
stations  in  that  area  who  have  had  Negro  news  broadcasts 
on  longer  than  your  station  has  been  on  the  air? 

A.  I  didn’t  think  there  were.  If  there  are  any,  I  have 
never  heard  them,  and  I  didn’t  think  there  were.  I  thought 
we  were  the  first  ones. 

Q.  Your  remark  would  stand  corrected,  if  there  is,  Mr. 
Beach? 

A.  If  there  is.  Obviously.  That’s  right. 

Q.  Who  has  given  you  the  idea  that  it  was  a  first,  as 
you  testified  to? 

A.  I  think  it  was  discussed  as  a  matter  around  the  sta¬ 
tion  ;  and  I  think  Mrs.  Hicks  was  under  that  impression, 
and  Miss  Cotten,  and  several  of  the  announcers. 

Q.  Did  Mrs.  Hicks  state  to  you  it  would  be  a  first  when 
you  started  that  program? 

A.  I  couldn’t  say  whether  it  was  Mrs.  Hicks  or  not. 

Q.  Did  any  of  your  employees  state  to  you  it  would  be 
a  first? 

569  A.  I  certainly  got  that  impression. 

Q.  How  many  Negro  studio  programs  do  you 
produce  at  WTNB? 

A.  I  would  prefer  that  you  get  that  information  from  the 
Program  Director.  That  is  Miss  Cotten. 

Q.  You  don’t  know? 

A.  No.  I  don’t  know. 

*  •  • 

571  By  Mr.  Lane. 

Q.  Referring  to  the  audit,  is  the  net  worth  of  the 
assets  of  your  station  now  $50,000? 

A.  The  net  worth  of  the  station  is  $42,662.56. 

Q.  You  testified,  I  believe,  that  the  operating 

572  cost  of  the  station  at  the  present  time,  was  some¬ 
where  between  $9,200  and  $10,000? 

A.  That  is  right. 

Q.  A  month. 
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A.  That  is  right. 

Q.  Where  did  you  receive  those  figures? 

A.  I  know  it.  I  don’t  know  whether  the  figure  is  in  here 
or  not. 

Q.  Where  did  you  get  them? 

A.  I  got  them  from  my  books.  It  is  the  only  place  I 
could  get  them. 

Q.  Are  your  books  any  different  than  this  audit? 

A.  No.  When  I  say  $9,200,  I — 

Q.  Per  month — 

Q.  I  am  talking  about  unusual  expenses,  or  expenses 
that  will  not  be  incurred  as  an  operating  proposition. 

Q.  You  mean  that  you  are  not  talking  about  non-recur¬ 
ring  expenses? 

A.  That  is  right.  We  have  a  payroll  there  of  about 
$7,300,  and  break  that  down — 

Q.  $7,300  what? 

A.  A  month. 

Q.  Just  where  do  you  find  that  in  the  audit? 

A.  I  didn’t  say  it  was  in  the  audit. 

Q.  Where  do  you  find  the  total  amount  in  this 
573  i  audit  that  shows  that  the  expenses  of  the  station 
had  been  a  total  of  $40,000  for  the  months  which 
this  audit  covers? 

A.  I  didn’t  say  I  found  it  in  the  audit.  I  happen  to  know 
from  my  own  information. 

Q.  You  say  you  got  it  from  the  books? 

A.  The  books  of  the  company.  Of  the  operating  com¬ 
pany. 

Q.  The  books  of  the  station? 

A.  That’s  right. 

Q.  And  they  are  different  from  this  audit? 

A.  I  shouldn’t  think  so,  but  that  audit  may  not  reveal 
in  detail  what  the  books  show. 

Q.  I  find  in  here  an  operating  statement  for  the  year 
ending  December  31,  1946.  Is  that  what  you  are  referring 
to,  Mr.  Beach? 

A.  Is  that  a  question,  or  a  statement? 

Q.  That  is  a  question. 
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A.  Will  you  repeat  that  question,  please,  for  me? 

Q.  I  find  in  here  a  sheet  entitled  “Operating  Expenses 
for  the  Year  Ending  December  31,  1946.’ ’ 

A.  What  is  your  question? 

Q.  Are  those  the  figures  which  give  you  the  impression 
that  this  station  costs  $9,200  a  month  to  operate? 

A.  It  was. 

Q.  Where  did  you  get  the  figures? 

A.  I  happen  to  know  what  it  costs. 

574  Q.  If  I  told  you  that  to  the  best  of  my  knowledge 
this  operating  statement  showed  that  the  total  oper¬ 
ating  cost  for  the  period  covered  by  the  statement,  showed 
a  total  of  $29,900  for  the  5  months  that  it  was  in  operation, 
would  that  change  your  testimony? 

A.  Not  in  the  slightest. 

Mr.  Southmayd.  I  would  like  to  point  out  to  counsel  this 
is  a  statement  covering  a  3  month  period. 

Mr.  Lane.  I  beg  your  pardon.  The  statement  is  headed 
“Year  Ending  December  31, 1946.’ ’ 

Mr.  Southmayd.  That  is  right.  I  stand  corrected. 

By  Mr.  Lane. 

Q.  How  do  you  reconcile  your  statement  of  cost  as 
against  that  sheet? 

A.  Because  I  know  what  it  cost  us. 

Q.  Then  your  auditor  is  wrong? 

A.  I  wouldn’t  say  that.  I  am  not  an  auditor. 

•  •  * 

575  Q.  In  your  absence  from  the  station,  who  is  in 
charge? 

A.  In  my  absence  from  the  station,  Mrs.  Hicks  is  in 
charge. 

Q.  How  much  time  does  Mrs.  Hicks  devote  to  the  station? 
A.  She  devotes  100  per  cent  of  her  time  to  the  station. 

Q.  Is  she  more  closely  associated  with  the  station  than 
you  are? 

A.  I  -would  say  that  Mrs.  Hicks  is  there  constantly.  That 
is  her  office. 

Q.  You  have  stated  that  you  were  there  constantly. 

A.  I  am,  but  I  didn’t  state  I  had  an  office  in  there. 

576  Q.  Who  is  more  constant?  That  is  what  I  am 
trying  to  get  at. 
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A.  Mrs.  Hicks,  of  course. 

Q.  Has  she  devoted  all  of  her  time  to  the  station  in  the 
last  four  or  five  months? 

A.  So  far  as  I  know. 

Q.  If  she  hadn’t  devoted  her  time  to  it,  you  would  know, 
'wouldn’t  you? 

A.  I  think  I  would. 

Q.  Is  there  any  reason  why  you  wouldn’t  know,  if  you 
are  there  constantly? 

A.  Not  that  I  know  of. 

*  •  • 

577  CROSS  EXAMINATION 
By  Mr.  Rawson. 

Q.  Just  for  the  sake  of  the  record,  I  -want  to  straighten 
things  out  as  to  the  filing  of  applications  for  grants,  etc. 
Mr.  Beach,  you  originally  filed  vour  application  BP  3713, 
Docket  No.  6681,  on  October  3, 1944.  That  application  was 
granted  after  a  hearing  in  the  consolidated  proceeding  with 
two  other  applicants,  in  a  Commission  decision  issued  final¬ 
ly  May  29, 1946. 

You  filed  an  application  for  license  to  cover  that  con¬ 
struction  permit,  File  No.  BL-2076,  originally  on  Septem¬ 
ber  3, 1946,  and  it  was  returned  to  you  September  17, 1946, 
and  resubmitted  to  the  Commission  September  25,  1946. 
You  filed  this  application,  File  No.  BP5332,  to  change  the 
present  operating  assignment  of  station  WTNB  on  Octo¬ 
ber  2, 1946. 

However,  the  date  of  that  particular  application  was 
August  24,  1946,  the  date  of  the  jurat.  Now,  Mr.  Beach, 
when  you  filed  this  application  which  is  presently  in 

578  hearing,  were  you  aware  of  the  pendency  of  the 
Johnston  application  and  the  fact  that  those  two 

applications  would  be  mutually  exclusive? 

A.  Would  be  what,  Mr.  Counsel? 

Q.  Mutually  exclusive.  You  were  claiming  the  same 
facilities  in  the  same  town. 

A.  Yes.  I  was  aware  of  that. 

Q.  When  did  yon  ask  your  engineers  to  make  a  search 
for  another  frequency  other  than  the  frequency  on  which 
you  received  a  grant,  May  29, 1946? 
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A.  Mr.  Counsel,  I  can’t  answer  that  as  to  the  date. 

Q.  I  understand  that  you  haven’t  been  able  to  pin  it 
down  by  days  and  weeks. 

A.  Yes. 

Q.  As  was  brought  out  in  cross  examination  by  Mr. 
Lane,  but  we  know  one  thing ;  I  can  determine  it  in  this  way. 
Did  you  discuss  the  question  of  changing  frequency  with 
Mrs.  Hicks  after  she  became  assigned  this  contract  which 
is  Exhibit  23,  or  before? 

A.  After  I  had  given  her  that  contract. 

Q.  Yes. 

A.  I  discussed  that  after  she  had  that  contract. 

Q.  Do  you  know  how  long  afterwards? 

A.  No,  sir,  but  you  can  get  that.  I  couldn’t  pin  that  in¬ 
formation  down.  I  know  that  she  brought  that  con- 
579  tract  to  Washington  with  her  and  filed  it  with  the 
Commission  at  that  time.  It  may  be  at  the  time  we 
were  going  into  this.  That  is  about  the  only  way  I  can 
definitely  determine  the  date. 

Q.  At  the  time  you  did  know  that  Mr.  Johnston  had  an 
application  pending  for  850? 

A.  Yes. 

Q.  Was  that  one  of  the  deciding  factors  in  making  up 
your  mind  to  file  for  this  850  kilocycles? 

A.  I  wouldn’t  say  that  that  was  the  deciding  factor.  I 
would  say  that  had  an  influence  on  it. 

Q.  The  fact  that  Mr.  Johnston  had  an  application  pend¬ 
ing? 

A.  The  fact  that  our  engineer  had  advised  us  that  there 
were  only  two  frequencies  to  be  considered,  and  naturally, 
if  the  690  wasn’t  to  be  opened,  why  then  that  only  left  one 
frequency,  which  Mr.  Johnston  had  applied  for,  and  we 
felt  if  that  was  the  only  remaining  frequency,  we  should 
try  for  it  as  well. 

Q.  Of  course,  you  had  just  gotten  out  of  a  consolidated 
hearing  with  two  other  applicants.  Didn’t  that  tend  to 
change  your  mind  as  to  the  limitation? 

A.  I  must  confess  I  didn’t  relish  it,  but  I  didn’t  see 
any  alternative  to  it. 
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Q.  Didn’t  you  ever  consider  having  a  frequency  study 
made  while  you  were  in  a  hearing  status? 

580  A.  I  thought  I  had  had  that  frequency  study  made 
by  Mr.  Ring. 

Q.  You  mean,  prior  to  any  decision  by  the  Commission 
on  your  application? 

A.  Oh,  the  first  application? 

Q.  Yes. 

A.  No.  I  hadn’t  had  that  at  the  time. 

The  Presiding  Officer.  I  think  what  counsel  has  in  mind 
is  this:  You  found,  some  time  in  1946,  probably  in  the 
early  part  of  the  year,  that  you  were  consolidated  with 
several  other  applicants.  Knowing  you  were  in  conflict 
with  several  others,  had  you  considered  at  that  time,  and 
that  was  prior  to  the  time  they  went  to  hearing,  that  it 
might  be  advisable  to  seek  another  frequency? 

The  Witness.  I  had  considered  that.  Another  factor 
that  frankly  had  quite  a  bearing  on  this  whole  thing  was 
that  our  frequency  1490  is  not  very  satisfactory.  We  get 
a  good  deal  of  disturbing  interference. 

By  Mr.  Rawson. 

Q.  Of  course,  you  didn’t  know  that  when  you  filed  your 
application? 

A.  I  didn’t  know  that  until  after  we  got  on  the  air. 

Q.  You  didn’t  get  on  the  air  until  well  after  you  decided 
to  file  for  850? 

A.  That  is  correct. 

581  Q.  So  that  actually  you  didn’t  know  you  were  go¬ 
ing  to  have  interference  on  the  frequency  1490? 

A.  I  didn’t  know,  but  when  I  filed,  I  knew. 

Q.  Let  us  have  the  record  clear.  Do  you  want  to  say 
that  when  you  went  on  the  air,  you  discovered  you  had  con¬ 
siderable  disturbance  on  1490  and  decided  you  would  file 
for  850? 

A.  That  is  correct. 

Q.  But  the  fact  that  Mr.  Johnston  had  an  application 
pending  for  850  was  taken  into  consideration? 

A.  Yes. 

Q.  As  a  motive  for  filing  your  application? 
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A.  That  is  correct.  It  had  a  bearing  on  it. 

Q.  Now,  in  cross  examination  and  in  direct  examination 
you  indicated  that  you  gave  some  time  to  the  various  busi¬ 
ness  enterprises  with  which  you  are  associated.  Now,  I 
would  like  for  the  record  to  show  just  approximately  in 
terms  of  hours  or  maybe  days,  how  much  time  you  devote 
to  these  other  enterprises,  Mr.  Beach? 

A.  Mr.  Counsel,  I  think  I  can  probably  explain  it  to  you 
this  way:  I  am  trying,  with  the  exception  of  the  radio 
business,  I  am  frankly  trying  to  get  away  from  my  other 
enterprises.  I  have  no  children.  I  have  this  brother  of 
mine  who  has  been  with  me  for  twenty  years,  and  I  am 
leaving  everything  that  I  have  in  the  estate,  leaving 

582  it  to  him  under  his  supervision,  and  I  am  getting 
away  from  those  things  just  as  fast  as  I  can. 

As  far  as  my  insurance  business  is  concerned,  I  don’t 
pay  any  attention  to  it.  I  have  a  man  who  knows  far  more 
about  it  than  I  do.  The  Alabama  Acceptance  Corporation 
is  operated  by  a  man  who  knows  far  more  about  it  than  I 
could  ever  know.  The  same  thing  applies  to  the  other 
things.  The  time  I  have  given  to  my  business  was  really 
given  to  W.  B.  Leedy  and  Company. 

Since  I  have  retired  virtually  there,  I  can  spend  as  much 
time  or  as  little  as  I  want  to.  That  business  is  a  business 
of  production.  If  I  want  to  go  out  here  and  wTork  on  pro¬ 
ducing  a  new  business,  of  course  I  could  give  all  the  time 
I  wanted  to  it,  or  as  little.  The  actual  operation  of  the 
business,  there  is  no  business  except  producing  business, 
and  as  I  say  that  is  just  a  question  of  preference  at  the 
time  as  to  what  you  want  to  do. 

Q.  You  have  testified  that  you  haven’t  bothered  to  set 
up  space  for  yourself  at  the  station’s  location.  Is  that 
correct? 

A.  I  had  thought  about  that.  We  have  two  nice  offices 
there.  Mrs.  Hicks’  office  and  Mr.  Shacklett’s  office.  On 
occasions  when  I  am  over  there,  if  I  want  to  use  an  office, 
I  just  use  Mr.  Shacklett’s  office.  I  have  not,  because  I  have 
a  very  nice  office  over  in  W.  B.  Leedy  and  Company 

583  building,  which  is  separated  from  the  balance  of  the 
business,  and  I  have  an  outside  entrance,  and  I  just 
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simply  use  that  as  a  sort  of  clearing  office  for  my  business. 

Q.  So  that  actually  the  station  doesn’t  require  much  of 
your  time  anyway? 

A.  I  wouldn’t  say  that.  The  station  takes  a  good  deal 
of  time. 

Q.  Of  course,  if  it  requires  a  good  deal  of  your  time, 
Mr.  Beach — 

A.  It  doesn’t  require  much  of  my  time  at  the  station. 
I  am  of  very  little  value  at  the  station.  For  instance,  on 
the  technical  angle — I  know  nothing  at  all  about  the  tech¬ 
nical  operation  of  the  radio  station.  We  have  competent 
engineers.  But  a  lot  of  times  I  am  working  on  the  radio 
station  and  I  may  be  down  in  the  First  National  Bank,  or 
may  be  in  this  or  that  place. 

Q.  Explain  it  a  little  bit  further.  I  don’t  quite  under¬ 
stand  that. 

A.  For  instance,  in  making  contacts,  I  went  down  the 
other  day  and  spent  about  an  hour  with  the  President  of 
the  First  National  Bank,  to  try  to  persuade  him  to  go  into 
a  radio  program.  Of  course,  I  wasn’t  at  the  station,  and 
I  can’t  do  any  good  sitting  at  the  station  from  that  stand¬ 
point.  I  didn’t  do  it.  I  didn’t  sell  him,  I  don’t  think. 

Q.  Do  you  find  it  necessary  to  use  your  weight  to 
584  obtain  business  for  your  station,  such  as  that? 

A.  To  use  contacts.  In  other  words,  it  is  lots 
easier  to  talk  to  a  man  if  you  know  him.  I  think  any  sales¬ 
man  will  recognize  that.  If  you  have  got  something  to  sell 
and  if  you  don’t  have  to  create  an  entry,  why,  it  is  much 
easier  then. 

Q.  Are  there  any  other  ways  that  you  have  to  devote 
time  to  this  station? 

A.  I  am  in  constant  consultation  with  Mrs.  Hicks. 

Q.  But  you  do  leave  most  of  the  actual  supervision  up 
to  Mrs.  Hicks? 

A.  Yes. 

Q.  As  far  as  the  active  supervising  is  concerned,  Mrs. 
Hicks  takes  care  of  all  that? 

A.  That  is  correct. 

Q.  I  believe  you  did  testify  at  the  previous  hearing  on 
which  yon  received  a  grant  for  station  WTNB,  that  you 
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proposed  to  assume  the  active  direction  of  this  radio  sta¬ 
tion,  Mr.  Beach? 

A.  That  is  correct. 

Q.  If  you  were  the  successful  applicant? 

A.  That  is  correct. 

Q.  Do  you  feel  that  you  were  actively  supervising  this 
station? 

A.  I  certainly  do. 

585  Q.  In  accordance  with  the  testimony  you  gave 
before? 

A.  Yes,  sir.  I  certainly  do. 

Q.  That  testimony  is  on  Page  384  of  the  record.  If  you 
want  to,  I  will  show  you  that  portion  of  your  testimony. 

A.  I  remember  in  a  general  sort  of  way  what  my  testi¬ 
mony  was,  that  I  would  assume  active  direction  of  the 
station,  and  I  think  I  have  done  that  in  every  sense  of  the 
word. 

Q.  Do  you  generally  supervise  the  programming,  poli¬ 
cies,  and  various  other  things  of  that  nature  that  come  up 
in  the  station,  or  do  you  leave  that  to  Mrs.  Hicks? 

A.  I  discuss  it  with  Mrs.  Hicks  and  Miss  Cotton,  but  I 
follow  their  judgment  in  those  matters. 

Q.  But  inasmuch  as  you  are  not  present  very  often  in 
the  studio,  you  have  to  leave  that  to  them? 

A.  That  is  right.  I  am  not  trying  to  convey  to  you  for 
a  minute  that  I  am  sitting  there  at  a  desk  and  following 
the  programming  of  every  program  that  goes  on  the  air. 
I  don’t  even  know  some  of  them  that  go  on  the  air. 

Q.  Didn’t  you  testify  at  this  previous  hearing  for  sta¬ 
tion  WTNB’s  grant,  on  Page  385,  that  you  would  give  gen¬ 
eral  supervision  as  to  programs,  policies,  and  things  of  that 
nature? 

A.  Well,  if  it  is  in  the  record,  I  would  presume  I  did. 
(Record  is  shown  to  witness.) 

A.  Yes.  I  testified  to  that,  and  I  think  I  have. 

586  Q.  Do  you  feel  that  leaving  that  entirely  up  to  Mrs. 
Hicks,  as  you  have  just  stated — 

Mr.  Southmayd.  Mr.  Examiner,  I  object  to  that. 

The  Witness.  I  don’t  leave  that  entirely  up  to  Mrs. 
Hicks. 
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Mr.  Southmayd.  I  object  to  Commission  Counsel  putting 
words  in  the  witness’  mouth.  The  witness  has  not  made 
some  of  these  statements  here  today  that  Commission  Coun¬ 
sel  attributes  to  him.  I  believe  the  testimony  of  the  wit¬ 
ness  is  explicit. 

Mr.  Rawson.  I  believe  if  we  go  back  in  the  record  and 
have  the  reporter  read  it,  we  will  find  that  Mr.  Beach  has 
testified  that  he  does  leave  that  sort  of  thing  up  to  Mrs. 
Hicks,  because  he  was  necessary. 

The  Presiding  Officer.  I  think  Mr.  Southmayd ’s  argu¬ 
ment  relates  not  to  what  Mr.  Beach  said  today,  or  yesterday, 
but  to  what  he  was  supposed  to  have  said  at  the  prior  hear¬ 
ing  in  connection  with  Docket  No.  6681,  on  Pages  384  and 
385  of  the  transcript  Is  that  right? 

Mr.  Southmayd.  Yes. 

The  Presiding  Officer.  Suppose  we  read  into  the  record 
the  portions  you  are  talking  about. 

Mr.  Rawson.  On  Page  384  of  the  previous  record,  would 
you  read — actually,  the  entire  line  of  questioning  is  too 

lengthy.  There  is  one  portion  of  his  answer  that  is 
587  appropriate  and  has  a  bearing  on  this.  I  think  the 

remarks  going  before  that  statement  are  burden¬ 
some. 

The  Witness. 

“Q.  I  will  ask  you  to  tell  us  this,  Mr.  Beach.  What 
are  your  general  purposes  in  applying  for  this  radio 
station,  what  have  yon  in  mind?  Would  you  mind  tell¬ 
ing  us  that? 

A.  Well,  to  begin  with,  my  idea  in  applying  for  this 
radio  station  is  not  financial. 

Q.  Right  there,  let  me  ask  you,  do  you  expect  to  draw 
any  salary  or  compensation  from  the  station? 

A.  I  do  not. 

Q.  In  your  own  behalf? 

A.  I  do  not. 

Q.  Go  right  ahead. 

A.  I  will  have  to  go  back  quite  a  few  years.  I  came 
to  Birmingham  in  1920.  As  I  previously  testified,  I 
went  to  work  for  the  firm  of  W.  B.  Leedy  and  Com- 


169 


pany  and  over  a  period  of  a  great  many  years,  acquired 
the  entire  stock  of  that  corporation,  and  other  interest. 
I  have  no  children.  I  have  a  brother  that  is  approxi¬ 
mately  40  years  old  now.  He  is  a  major  in  the  Army, 
has  just  returned  from  overseas,  and  I  want  in  the  next 
year  or  two,  whenever  the  war  is  over,  whenever  he 

588  gets  out,  I  want  to  turn  my  business,  W.  B.  Leedy, 
over  to  this  brother  of  mine,  and  then  I  want  to  as¬ 
sume,  or  I  propose  to  assume  the  active  direction  of  this 
radio  station,  if  I  am  successful.,, 

Mr.  Rawson.  Now,  on  Page  385  of  the  record  in  that  pre¬ 
vious  hearing,  will  you  read  beginning  here,  Mr.  Beach? 
(Indicating.) 

The  Witness. 

“Q.  Mr.  Beach,  if  you  are  granted  this  license  would 
you  have  the  time  to  generally  supervise  the  station, 
give  it  general  supervision  as  to  policies  and  programs 
and  things  of  that  sort? 

A.  Oh,  yes.” 

By  Mr.  Rawson. 

Q.  These  questions  were  asked  by  Mr.  Leader,  who  I  be¬ 
lieve  was  your  counsel  at  the  hearing  on  January  12, 1945. 

A.  He  was  my  attorney. 

Q.  Mr.  Beach,  as  I  understand  your  testimony,  you  are 
not  interested  in  making  any  money  yourself  out  of  this  sta¬ 
tion.  Is  that  correct? 

A.  In  general,  that  is  true. 

Q.  You  don’t  intend  to  remove  any  of  the  profits  in  the 
way  of  salary  for  yourself? 

A.  That  is  my  purpose  at  this  time.  I  wouldn’t  care  to 
make  that  as  an  affirmative  binding  statement,  but 

589  that  is  my  purpose  at  this  time.  I  think  you  will 
probably  agree  with  me  that  if  I  were  looking  for 

some  place  to  make  money,  I  know  of  many  other  ways  that 
I  could  do  it  a  little  bit  easier  than  this. 

Q.  This  venture  is  purely  for  civic  purposes? 

A.  Yes.  Civic,  personal.  I  would  like  to  create  a  station 
here  that  is  outstanding. 
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Q.  I  take  it  from  what  you  say  that  you  think  there  is 
a  great  need  for  another  station  in  Birmingham  that  would 
devote  more  time  to  the  civic  organizations. 

A.  I  think  there  is. 

Q.  Do  you  feel  that  the  stations  presently  existing  in 
Birmingham  give  insufficient  time? 

A.  I  wouldn’t  say  that  right  today.  Business  is  off  a 
little,  so  some  of  them  are  changing  a  little  bit.  I  think  in 
the  past  that  is  true. 

Q.  But  presently  it  is  not  so? 

A.  Presently  I  think  the  situation  has  been  relieved  con¬ 
siderably. 

Q.  Has  that  changed  your  mind  in  any  way? 

A.  No,  it  has  not. 

•  •  • 

592  Q.  Mr.  Beach,  how  much  time  do  you  devote  to  the 
examination  of  program  schedules  and  the  format 

of  program  schedules  before  they  are  broadcast  over  your 
station? 

A.  I  don’t  devote  any  time  to  the  preparation  of  the 
schedule.  My  time  is  devoted  in  discussing  with  Mrs.  Hicks 
and  the  other  members  of  the  organization,  before  they  are 
even  formulated. 

Q.  I  didn’t  get  that. 

593  A.  I  say,  my  time  is  devoted  in  a  discussion  of 
•these  programs,  for  instance,  like  we  have  one  pro¬ 
gram  we  have  running,  which  is  a  swap  shop  program,  and 
programs  like  that.  I  discuss  those  things  with  Mrs.  Hicks. 
You  asked  me  how  much  time  I  spent  discussing  this  one  or 
that  one. 

Q.  Who  hires  the  employees  at  station  WTNB? 

A.  Mrs.  Hicks. 

Q.  Who  determines  the  salary? 

A.  We  do  that  by  consultation,  together. 

Q.  How  many  employees  do  you  have  presently  employed 
by  station  WTNB  ? 

A.  Just  roughly? 

Q.  Yes. 

A.  17  or  18. 
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Q.  With  a  number  so  small,  couldn’t  you  give  it  accurate¬ 
ly? 

A.  No.  We  just  put  on  an  extra  part  time  announcer, 
didn’t  we?  I  can’t  remember.  A  salesman  leaves  you.  I 
can’t  give  it  to  you  accurately. 

Mr.  Rawson.  I  have  no  further  questions. 

The  Presiding  Officer.  Is  there  any  re-direct? 

Mr.  Southmayd.  Yes.  I  have  some  re-direct. 

RE-DIRECT  EXAMINATION 

Bv  Mr.  Southmayd. 

Q.  Mr.  Beach,  did  you  at  any  time  in  the  prior 

594  hearing  represent  to  this  Commission  that  you  would 
devote  full  time  to  station  WTNB? 

A.  I  know  I  did  not. 

Q.  Did  you  at  any  time  represent  to  this  Commission  that 
you  would  have  a  desk,  or  office  space  in  the  new  station? 

A.  I  did  not. 

Q.  Did  you  at  any  time  represent  to  this  Commission  that 
you  would  be  a  full  time  employee,  or  staff  member  of  this 
station? 

A.  I  did  not. 

Mr.  Rawson.  I  object  to  that. 

The  Presiding  Officer.  Objection  is  overruled.  The 
representation  counsel  refers  to,  I  assume,  is  that  represen¬ 
tation  in  the  transcript  of  testimony  previously  referred  to 
by  Commission  Counsel. 

Mr.  Southmayd.  That  is  right. 

By  Mr.  Southmayd. 

Q.  I  am  directing  your  attention  to  Pages  384  and  385  of 
the  transcript  of  the  prior  hearing,  which  you  read  into  the 
record  a  few  minutes  ago.  Will  you  state  whether  the 
representations  which  were  there  made  to  the  Commission, 
concerning  your  capacity  in  the  new  station,  have  been  ful¬ 
filled,  Mr.  Beach? 

Mr.  Lane.  We  will  object  to  that  on  the  ground  that  it 
is  a  conclusion  of  the  witness  and  it  is  for  the  Com- 

595  mission  to  decide. 

The  Presiding  Officer.  The  objection  is  sustained. 
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By  Mr.  Southmayd. 

Q.  Mr.  Beach,  have  you  assumed  the  active  direction  of 
radio  station  WTNB  ? 

Mr.  Lane.  We  will  object  to  that  on  the  ground  that  it 
has  already  been  asked  and  answered  ten  times. 

The  Presiding  Officer.  The  objection  is  sustained.  He 
has  already  stated  in  some  detail  as  to  what  he  has  done. 

Mr.  Rawson.  The  record  is  quite  clear  on  it. 

Mr.  Southmayd.  I  take  it  that  the  questions  are  not  ob¬ 
jectionable  when  asked  on  cross  examination  eight  or  ten 
times. 

Mr.  Lane.  If  I  can  get  an  answer  to  them,  counsel,  I  only 
ask  them  once. 

By  Mr.  Southmayd. 

Q.  Mr.  Beach,  do  you  generally  supervise  the  policies 
and  programs  of  station  WTNB  ? 

Mr.  Rawson.  I  object  to  that.  He  has  already  answered 
the  question. 

The  Presiding  Officer.  He  may  answer  the  question,  if 
he  knows. 

The  Witness.  I  do. 

By  Mr.  Southmayd. 

Q.  Mr.  Beach,  what  was  the  primary  consideration  that 
led  you  to  file  application  for  850  kilocycles? 

596  A.  The  primary  consideration  was  that  we  felt  it 
would  afford  us  the  opportunity  to  provide  far  better 
service  to  the  public. 

Mr.  Southmayd.  That  is  all  I  have. 

Mr.  Lane.  I  have  another  question. 

RE-CROSS  EXAMINATION 

By  Mr.  Lane. 

•  •  • 

598  Q.  Does  station  WTNB  now  carry  Mutual  Broad¬ 
casting? 

A.  Yes. 

Q.  What  program  do  you  carry  between  10:30  and  12 
a. m.  on  Sundays? 


173 


A.  Between  10:30 — you  mean  you  want  me  to  give  you 
a  list  of  tlie  programs  between  that  time? 

Q.  What  program  does  your  station  carry  between  10:30 
and  12  a.m.  on  Sundays,  today? 

599  A.  I  can’t  answer  that. 

Q.  Do  you  know  whether  they  carry  Mutual  Broad¬ 
casting  at  that  time  or  not? 

A.  I  can’t  answer  that. 

Q.  Do  you  know  what  time  on  Sunday  Mutual  Broad¬ 
casting  is  broadcast  over  your  station? 

A.  No,  sir. 

Q.  Is  it  a  fact  that  in  the  1490  hearing  you  agreed  or  tes¬ 
tified  that  if  Mutual  Broadcasting  had  a  program  at  those 
hours,  you  would  cancel  it  and  carry  local  church  services? 

(Document  shown  to  witness.) 

This  appears  on  Page  416  of  the  hearing  held  January 
12, 1945. 

A.  In  answer  to  this,  I  think  if  you  can  propound  these 
questions  to  Mrs.  Hicks,  she  can  satisfy  you  fully  on  that. 

Q.  This  is  your  testimony. 

A.  I  understand  that,  but  there  are  certain  developments 
along  those  lines  which  I  think  she  can  satisfy  you  with. 

Q.  I  want  your  answer,  please,  Mr.  Beach.  This  is  in 
answer  to  vour  testimony  at  a  prior  hearing. 

A.  Yes.  Read  me  that  question,  please. 

(The  question  referred  to  was  read  by  the  reporter  to 
the  witness.) 

600  By  Mr.  Lane. 

Q.  If  the  witness  will  please  read  the  questions 
and  answers  beginning  on  Line  7  of  Page  416 — 

Mr.  Rawson.  Who  asked  the  question? 

Mr.  Lane.  Mr.  Tuhy. 

By  Mr.  Lane. 

Q.  Will  you  read  the  questions  and  answers  beginning 
on  Line  7? 

A.  “Q.  As  manager  of  the  station  and  the  owner, 
you  are  supposed  to  set  the  policies?  What  policy  will 
you  have  with  respect  to  broadcasting  a  church  ser¬ 
vice?  For  instance,  I  am  informed  that  your  regular 
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church  hour  at  Birmingham,  when  most  people  go  to 
church,  is  between  10:30  and  12:30  a.  m. 

A.  That  is  right. 

Q.  Do  you  have  any  plans  for  broadcasting  church 
services? 

A.  That  is  right. 

Q.  Have  you  discussed  it  with  them? 

A.  No. 

Q.  Have  you  formed  any  plans  as  to  whether  you 
will  extend  that  plan  to  them  on  a  regular  commercial 
basis? 

A.  Only  in  a  general  sort  of  a  way. 

Q.  In  the  event  that  this  application  is  granted 
601  and  you  obtain  an  affiliation  with  Mutual,  Mutual 
has  commercial  programs  between  10:30  and  12:30 
a.  m. — I  know  they  have — what  would  be  your  policy 
with  reference  to  extending  time  for  church  services 
in  Birmingham? 

A.  Well,  I  would  eliminate  the  Mutual  program  in 
that  event,  if  there  were  any  conflict.  ’ ’ 

Q.  If,  as  a  matter  of  fact,  you  are  carrying  Mutual  net¬ 
work  on  station  WTNB  during  those  hours  on  Bunday,  it 
is  contrary  to  your  testimony  at  that  hearing.  Is  that  a 
fact,  Mr.  Beach? 

A.  There  would  be  a  conflict  there.  Yes. 

Q.  Mr.  Beach,  did  you  say  you  have  practically  17  or  18 
employees,  including  salesmen? 

A.  Well,  17,  or  18,  or  20. 

Q.  Or  12? 

A.  Yes.  Or  12. 

Q.  Exclusive  of  salesmen,  can  you  name  your  employees  f 

A.  By  name? 

Q.  By  name? 

A.  No,  sir.  Not  when  it  comes  to  some  of  the  engin¬ 
eers* 


•  •  • 
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606  EVELYN  STAFFORD  HICKS  a  witness  called  on 
behalf  of  station  WTNB,  having  been  duly  sworn, 
testified  as  follows: 

DIRECT  EXAMINATION 

By  Mr.  Southmayd. 

Q.  Will  you  state  your  name,  please? 

A.  Evelyn  Stafford  Hicks. 

Q.  And  your  address? 

A.  2656  Bush  Boulevard,  Birmingham,  Alabama. 

Q.  That  is  your  residence  address? 

A.  Yes,  it  is. 

Q.  What  is  your  business  address? 

A  117  North  21  Street. 

Q.  Birmingham? 

A.  Yes.  Birmingham. 

Q.  Those  are  the  studios  of  WTNB? 

A.  Yes,  it  is.  It  is  really  117^.  It  is  the  top  of  the 
building. 

Q.  What  is  your  occupation? 

A.  I  am  General  Manager  of  WTNB. 

•  •  • 

609  Q.  Mrs.  Hicks,  when  did  you  become  associated 
with  station  WTNB? 

A.  I  think  I  went  on  the  payroll  about  the  first  of  June, 
1946. 

Q.  Have  you  had  any  other  employment  since  that  time, 
Mrs.  Hicks? 

A.  No. 

Q.  Do  you  devote  full  time  to  station  WTNB? 

A.  Yes, Ido. 

Q.  What  are  your  duties? 

A.  My  duties  are  General  Manager;  to  operate  the 
station  under  Mr.  Beach’s  direction. 

Q.  Mrs.  Hicks,  were  you  present  in  the  room  when 

610  in  the  course  of  Mr.  Beach’s  testimony  there  was 
introduced  in  evidence  an  employment  contract  be¬ 
tween  yourself  and  Mr.  Beach? 

A.  Yes,  I  was. 

Q.  You  are  a  party  to  that  agreement? 
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A.  Yes. 

Q.  What  are  your  plans  so  far  as  your  own  future  ac¬ 
tivities  are  concerned  at  station  WTNB? 

A.  Well,  of  course  my  plan  is  to  stay  with  the  station 
and  to  try  to  make  it  the  very  best  possible  station,  in  Ala¬ 
bama,  because  I  have  a  great  pride  in  wanting  the  best 
station  and  two,  it  is  an  opportunity  for  me,  for  the  first 
time,  to  have  something  of  my  own. 

Q.  Are  you  presently  married? 

A.  No,  I  am  not. 

Q.  Do  you  have  any  children? 

A.  I  have  one  daughter. 

Q.  Does  this  work  at  WTNB  represent  your  life  work, 
Mrs.  Hicks? 

A.  Yes.  It  is  my  life  work;  in  fact,  I  have  spent,  I 
think,  the  better  years  of  my  life  in  radio  and,  of  course, 
I  intend  to  stay  in  it  and  feel  it  is  a  great  opportunity. 

Q.  Mrs.  Hicks,  directing  your  attention  to  what  is  mark¬ 
ed  for  identification  as  Exhibit  No.  27,  did  you  prepare 
this  exhibit? 

611  (Document  handed  to  witness.) 

A.  Yes.  It  was  prepared  under  my  supervision. 

Q.  What  is  the  exhibit? 

A.  It  is  a  personal  history  of  the  employees  of  station 
WTNB. 

Q.  Does  this  exhibit  include  all  of  the  present  employees 
of  station  WTNB? 

A.  Yes,  it  does. 

Q.  With  the  exception  of  yourself? 

A.  Yes.  I  don’t  believe  I  am  on  there.  That  is  right 

Q.  Down  here  under  the  heading  “Salesmen,”  on  the 
first  page,  and  on  Page  2,  are  the  salaries  listed  there,  the 
total  salaries  paid  those  salesmen? 

A.  Really,  Mr.  Southmayd,  we  have  changed  the  setup 
on  our  salesmen.  That  is  not  a  salary.  It  is  a  drawing 
account  against  their  commission.  They  work  on  com¬ 
mission,  and  this  is  a  drawing  account.  When  we  first 
started,  we  started  paying  them  a  salary,  and  we  changed  it 
to  a  commission  basis. 
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Q.  Do  you  employ  union  personnel  at  WTNB? 

A.  Yes.  Our  engineers  and  announcers  are  union. 

Q.  With  what  union  are  they  affiliated? 

A.  With  the  American  Federation  of  Labor,  I  believe. 
Q.  Mrs.  Hicks,  directing  your  attention  to  the  last  page 
of  the  exhibit,  I  note  Mr.  Ben  Chapman  listed  there  as 
Sports  Director.  Who  is  he  and  what  does  he  do? 
612  A.  Mr.  Chapman  is  manager  of  the  Philadelphia 
Phillies.  His  home  is  in  Birmingham,  and  we  have 
employed  him  to  direct  our  sports  activities  at  the  sta¬ 
tion  when  he  is  there,  and  when  he  is  away  he  assigns  one 
of  the  announcers  on  the  station  to  carry  on  his  work, 
which  he  has  planned  for  the  station. 

This  year,  he  of  course  has  been  with  us.  We  have  been 
on  the  air  only  a  few  months,  but  he  has  been  with  us  for 
about  four  months. 

Q.  Who  is  presently  handling  the  programming  details 
at  the  station? 

A.  Miss  Margaret  Cotten. 

Q.  Is  she  the  Program  Director? 

A.  She  is  Traffic  Manager  and  has  charge  of  programs. 
She  is  Acting  Program  Director.  She  is  in  complete 

charge  of  the  programs,  if  that  is  what  you  mean. 

#  •  • 

626  CROSS  EXAMINATION 
By  Mr.  Lane. 

•  •  • 

627  Q.  Referring  to  Exhibit  No.  28,  Mrs.  Hicks,  that 
is  additional  personnel  that  will  be  required  if  you  obtain 
the  850  grant. 

A.  That  will  be  required. 

Q.  Yes,  but  it  is  possible — 

A.  Yes.  They  are  the  ones  that  I  propose  to  hire. 

Q.  Is  your  present  employment  roll  full? 

A.  Well,  I  don’t  know  whether  it  is  full  or  not.  We  are 
getting  by  very  nicely  and  are  doing  a  good  job  with  what 
we  have. 

Q.  Are  you  searching  for  any  additional  personnel  at 
the  present  time? 
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A.  I  am  not  searching.  I  think  I  would  hire  an 

628  additional  Program  Director,  as  I  stated,  if  I  found 
the  one  I  wanted.  I  don’t  think  I  would  add  this 

other  personnel  unless  we  were  a  larger  station. 

Q.  Would  you  have  any  difficulty  in  finding  that  other 
personnel  in  the  Birmingham  area? 

A.  I  don’t  think  so.  I  might  have  some  with  this  Pro¬ 
gram  Director,  but  I  don’t  think  I  would  with  the  others. 

Q.  Have  you  set  forth  any  specific  salaries  in  connection 
with  these  jobs? 

A.  No,  I  haven’t.  I  know  just  about  what  the  salaries 
will  be,  of  the  various  ones,  but  I  haven’t  worked  out  any 
definite  figure  on  it.  No,  sir. 

Q.  Factually,  you  have  drawn  up  all  of  this  material  in 
connection  with  the  personnal  on  behalf  of  the  station, 
haven’t  you? 

A.  I  don’t  understand  your  question. 

Q.  I  will  withdraw  the  question.  You  are  the  one  who 
suggests  to  Mr.  Beach  the  personnel  necessary  to  operate 
the  station? 

A.  I  don’t  know  that  I  suggest  it  to  Mr.  Beach  or 
whether  he  suggests  it  to  me,  but  we  talk  this  matter  over, 
and  in  discussing  our  needs  of  what  we  should  have,  we 
would  come  to  the  conclusion  that  we  should  have  this,  and 
I  think  perhaps  Mr.  Beach  would  leave  a  great  deal  up  to 
me  because  having  been  at  WSGN,  which  is  a  larger 

629  station,  I  think  I  know  just  about  what  personnel  I 
need. 

Q.  Have  you  hired  all  the  existing  personnel  working  at 
WTNB? 

A.  Mr.  Beach,  I  believe,  hired  Mr.  Shacklett,  the  As¬ 
sistant  Manager,  or  told  him  that  the  job  would  be  avail¬ 
able. 

Q.  When  did  he  do  that? 

A.  I  don’t  remember  when  he  did  it.  At  least  we  knew 
Mr.  Shacklett  was  available.  As  to  the  other  personnel, 
I— 

Q.  Will  you  please  testify  factually,  Mrs.  Hicks?  “We 
knew  he  was  available.”  Who  is  “we?” 
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A.  Mr.  Beach  interviewed  Mr.  Shacklett  before  I  did, 
as  to  his 'employment. 

Q.  When  was  that  with  relation  to  your  employment 
as  General  Manager! 

A.  It  was  along  about  the  same  time.  He  did  not  hire 
Mr.  Shacklett,  however,  until  I  had  been  employed.  It 
was  his  idea  to  get  his  General  Manager  first  and  then 
consult  with  the  General  Manager  as  to  what  he  needed. 

Q.  But  he  did  arrange  to  employ  him  prior  to  your 
becoming  General  Manager? 

A.  No.  I  didn’t  say  that.  He  talked  to  him  and  inter¬ 
viewed  him,  and  he  told  me  Mr.  Shacklett  was  available, 
and  he  thought  he  would  be  a  good  man. 

Q.  Did  you  hire  Mr.  Shacklett? 

A.  Yes.  I  put  him  on  the  payroll. 

630  Q.  You  actually  interviewed  him  and  told  him  the 
job  would  be  available? 

A.  Yes.  After  Mr.  Beach  talked  to  him. 

Q.  Did  Mr.  Beach  tell  you  he  thought  he  should  be 
hired  for  the  position? 

A.  He  felt  he  was  the  proper  man  for  the  job. 

•  *  • 

644  Q.  Do  I  understand  then  that  you  never  request¬ 
ed  of  Mr.  Beach  that  you  have  any  interest  in  this 
station  and  it  was  purely  voluntary  on  Mr.  Beach’s  part? 

A.  When  Mr.  Beach  asked  me  if  I  was  interested  in  this 
employment,  he  told  me  would  I  be  interested  in  it.  He 
told  me  he  would  be  interested  in  offering  me  either  a 
contract  on  a  profit  of  the  station,  or  a  setup  with  regard 
to  sales,  or  something  of  the  sort.  I  don’t  remember.  He 
had  several  ideas.  Or,  did  I  want  to  own  some  stock  in 
the  company.  Then  I  finally  decided  that  that  was  what 
I  wanted. 

Q.  You  decided  that  that  was  what  you  wanted? 

A.  That  is  right. 

Q.  You  chose  that  out  of  several  offers  Mr.  Beach  made 
you? 

A.  That  is  right. 


Q.  Did  you  choose  that  with  full  knowledge  of  Mr. 
Beach’s  intention  to  plow  all  of  the  profits  back  into  the 
station? 

A.  I  was  absolutely  familiar  with  what  Mr.  Beach 

645  testified  to  the  Commission,  and  I  knew  that  that 
was  his  idea. 

Q.  Then  what  personal  advantage  would  this  25  per  cent 
interest  be  to  you,  financially? 

A.  I  would  feel  if  I  died  that  my  daughter  had  some  in¬ 
terest  in  this  company,  which  would  be  more  than  I  had 
where  I  was  working,  where  I  didn’t  have  anything. 

Q.  You  would  rather  have  had  that  in  lieu  of  any  cash 
that  might  have  been  paid  to  you  either  as  a  bonus  or  oth¬ 
erwise  out  of  the  station? 

A.  Yes.  I  think  that  was  the  best  contract. 

.  Q.  Even  though  there  was  no  possibility  of  realizing  ajiy 
financial  gain  on  it? 

A.  I  don’t  say  that  there  is  no  possibility  of  realizing 
any  gain.  I  don’t  think  he  has  ever  inferred  that.  I  think 
if  we  make  it  the  type  of  station  we  want  to,  it  will  make 
money  despite  itself. 

Q.  And  then  you  will  distribute  profits? 

A.  I  believe  so,  and  if  we  don’t,  I  will  still  be  happy. 

Q.  As  a  minority  stockholder,  what  would  you  do? 

A.  I  would  go  ahead  with  Mr.  Beach. 

Q.  Irrespective  of  whether  or  not  it  meant  any  financial 
gain  to  you? 

A.  I  think  it  would  depend  on  the  circumstances  at  the 
time,  Mr.  Lane. 

646  Q.  Mrs.  Hicks,  in  your  personal  history,  which  is 
Exhibit  No.  26,  I  believe,  how  many  of  these  activi¬ 
ties  with  which  you  are  connected  take  any  of  your  time? 

A.  Well,  they  take — I  presume  you  have  been  a  member 
of  various  civic  groups  and  you  know  pretty  well  how  much 
time  they  take. 

Q.  May  the  witness  please  answer  the  question? 

A.  It  is  just  an  over-all  statement.  If  we  have  a  drive 
on  for  funds,  we  spend  a  lot  of  time  with  these  various 
organizations.  Tf  there  is  nothing  going  on,  then  you  go  to 
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luncheons  and  listen  to  speeches,  but  you  are  there  if  they 
need  you. 

Q.  Well,  you  actively  participate  in  these  things,  don’t 
you! 

A.  I  certainly  do. 

Q.  Just  roughly,  let  us  take  them  one  by  one.  Do  the 
Girls  Clubs  of  Birmingham  require  any  time  per  year? 

A.  Yes.  We  have  a  meeting  once  a  month;  a  luncheon 
meeting. 

Q.  It  takes  a  couple  of  hours? 

A.  I  usually  stay  an  hour  at  least.  Then  we  have  a  drive 
each  year,  during  the  year.  We  have  one  drive  which  we 
call  “Apple  Day.”  That  day  I  have  to  serve  on  the  streets 
selling  apples  for  half  a  day.  It  is  for  contributions  for 
the  club. 

6*47  Q.  How  about  the  Advertising  Club? 

A.  The  Advertising  Club  is  the  luncheon  club  that 
meets  once  or  twice  a  month.  I  think  once  a  month ;  at  least 
I  get  around  once  a  month.  We  spent  quite  a  lot  of  work 
during  the  war  in  war  activities. 

Q.  How  much? 

A.  Bight  now  there  is  not  very  much  going  on. 

Q.  How  often  did  you  say  these  meetings  were? 

A.  I  think  we  have  two  a  month.  I  would  say  I  attend 
one  luncheon  a  month. 

Q.  How  about  the  Aero  Club? 

A.  That  is  a  monthly  luncheon.  I  don’t  get  around  to  the 
Aero  Club  quite  so  much,  but  we  promote  the  Air  Carnival. 
When  we  have  that,  I  spend  considerable  time  in  helping 
prepare  for  the  Air  Carnival. 

Q.  Do  you  spend  two  or  three  weeks? 

A.  No.  Most  of  our  meetings  are  at  night,  and  we  spend 
as  much  time  as  we  possibly  can. 

Q.  During  the  course  of  that  show — which  lasts  how  long? 

A.  Two  or  three  days.  It  is  almost  a  full  week  of  activi¬ 
ties. 

Q.  And  in  the  preparation  of  it  there  is  probably  another 
week  or  two? 

A.  There  is  quite  a  lot  of  work  in  it. 

648  Q.  A  great  deal  of  work,  isn’t  there? 
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A.  Yes,  it  is.  We  haven’t  had  one  .in  several  years. 

Q.  How  about  the  Crippled  Children’s  Clinic?  Do  you 
spend  much  time  on  that? 

A.  Yes,  I  do,  when  they  have  a  drive  on. 

Q.  They  have  an  annual  drive,  don’t  they? 

A.  Yes,  they  do. 

Q.  The  annual  drive  is  from  ten  days  to  two  weeks  dura¬ 
tion? 

A.  Yes.  Something  like  that.  I  visit  the  Crippled  Chil¬ 
dren’s  Clinic  once  a  week,  but  that  is  at  night.  We  take 
entertainers  out  to  the  Crippled  Children’s  Clinic  to  visit 
the  children. 

Q.  How  about  the  J eff erson-Hillman  Hospital? 

A.  That  has  been  built  and  is  in  use  now,  and  there 
is  no  activity  there.  However,  I  work  closely  with  the  Hos¬ 
pital  Associations.  We  have  a  building  program  now. 

Q.  Do  you  take  an  active  interest  in  the  Little  Theater? 

A.  No,  sir.  I  think  I  stated  I  am  a  former  member. 
I  am  not  a  member  now. 

Q.  Does  the  building  committee  of  the  YWCA  take  any 
of  your  time? 

A.  If  I  had  the  time,  it  would,  Mr.  Lane.  They  are  try¬ 
ing  to  collect  funds  right  now  to  build  a  home,  but  I 
649  had  to  decline  the  invitation  to  help  them,  because  I 
had  too  much  to  do. 

Q.  How  about  the  Birmingham  Christmas  Carnival? 

A.  That  is  once  a  year.  I  take  an  active  part  in  that. 

Q.  It  takes  some  time  in  preparation,  doesn’t  it?  And  it 
lasts  about  how  many  days? 

A.  In  the  past  years  I  have  spent  a  great  deal  of  time 
for  it,  when  I  was  with  the  Birmingham  News  Company. 
They  assigned  two  or  three  of  us  to  work  with  them,  but 
this  past  year  I  couldn’t  spend  any  time  because  I  was  so 
busy,  so  I  let  them  use  my  offices  for  the  Christmas  Carnival. 
I  felt  that  that  was  my  contribution,  and  they  used  the 
studios  and  offices  of  WTNB  for  their  work. 

Q.  Are  you  active  in  the  Parent-Teachers  Association? 

A.  Not  now.  My  daughter  is  grown  and  educated. 

Q.  The  statement  says  you  are  active. 
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A.  I  am  active  in  the  sense  that  I  suggest  ways  to  pub¬ 
licize  their  activities.  They  call  me  up  and  seem  to  think 
I  know  a  little  something  about  publicity,  and  I  help  them 
with  that,  but  other  than  that  I  don’t  spend  very  much  time. 
That  is  mostly  by  telephone. 

Q.  Could  we  sum  it  up  by  saying  that  there  are  a  number 
of  organizations  with  which  you  are  associated  that  re¬ 
quire  anywhere  from  a  month  or  more  of  your  time,  apart 
from  WTNB? 

650  A.  A  month  of  what?  Any  year? 

Q.  Per  year. 

A.  I  don’t  know  how  you  could  fairly  sum  that  up. 

Q.  What  would  be  your  estimate  of  the  amount  of  time? 

A.  I  really  wouldn’t  know  how  to  estimate  it.  I  have 
told  you  about  the  activities  and  I  think  that  that  record — 
any  civic  minded  person  could  tell  from  that  how  much  time 
I  have  actually  spent.  There  is  no  way  of  telling  how  much 
time  you  spend.  I  might  spend  two  hours  trying  to  get 
something  settled,  and  the  next  time  I  might  get  it  settled 
in  five  minutes,  if  I  was  trying  to  collect  contributions,  or 
work  on  the  telephone  to  organize  women  to  help.  It  is  too 
hard  to  say.  I  wouldn’t  like  to  swear  to  anything  like  that. 

Q.  Can’t  you  estimate  what  the  time  consumed  is,  Mrs. 
Hicks? 

A.  No,  sir.  I  don’t  think  so. 

Q.  You  have  stated  that  you  were  present  during  the  1490 
hearing  when  Mr.  Beach  testified? 

A.  No,  I  didn’t  state  that. 

Q.  Didn’t  you  state  that  you  were  familiar  with  his  tes¬ 
timony  in  connection  with  that  case? 

A.  No.  Mr.  Beach  told  me  when  he  took  the  station  over, 
what  he  had  wanted  to  do,  and  he  told  me  the  things  that 
he  wanted  carried  out,  exactly  as  he  had  testified,  because 
that  was  his  wish. 

651  Q.  Please.  That  is  a  conclusion.  Do  you  know 
what  Mr.  Beach’s  testimony  was? 

A.  I  know  what  he  told  me  it  was. 

Mr.  Lane.  I  object  to  the  answer  to  that  question.  It  is 
hearsay. 
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Mr.  Southmayd.  Counsel  asked  her  a  question.  She  gives 
you  a  reply.  What  more  do  you  want? 

1  Mr.  Lane.  I  move  the  answer  be  stricken  on  the  ground 
that  it  is  hearsay  and  not  responsive. 

Mr.  Southmayd.  It  is  responsive  to  the  question. 

The  Presiding  Officer.  The  answer  may  be  stricken. 
The  word  “no”  is  the  only  part  of  the  answer  that  is  re¬ 
sponsive. 

!  The  Witness.  In  other  words,  maybe  this  will  answer  the 
question. 

Mr.  Lane.  No.  I  will  ask  the  questions. 

By  Mr.  Lane. 

Q.  Didn’t  you  know  that  Mr.  Beach  had  testified  that  he 
would  not  use  Mutual  Broadcasting  between  10:30  and  12 
a.  m.  on  Sundays? 

A.  I  didn’t  know  that  he  had  testified  to  that.  He  asked 
me  after  we — 

The  Presiding  Officer.  You  have  already  answered  the 
question. 

Mr.  Southmayd.  I  submit,  she  was  trying  to  explain  her 
answer. 

652  The  Pbesiding  Officer.  Will  you  read  the  question 
and  answer?  I  don’t  want  to  go  into  any  argument 
with  counsel.  It  is  just  that  the  answers  are  not  responsive 
and  she  has  given  her  answer. 

(Whereupon  the  question  and  answer  were  read.) 

Mr.  Southmayd.  But  she  was  trying  to  explain  her  an¬ 
swer. 

The  Presiding  Officer.  Yes.  She  can  do  that  on  redirect 
examination. 

By  Mr.  Lane. 

Q.  Do  you  wish  to  explain  any  portion  of  that? 

A.  Mr.  Beach  asked  me  to  try  to  clear  the  time  between 
11  and  12  for  a  local  church.  I  suggested  we  might  start 
with  the  Presbyterian  church. 

Q.  When  was  this  that  he  asked  you? 

A.  About  the  time  he  wired  me.  I  don’t  remember  the 
day  of  the  week. 

'  Q.  When  did  you  enter  into  a  contract  with  Mutual 
Broadcasting? 
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A.  We  entered  into  a  contract  with  Mutual  probably 
six  weeks  after  that. 

Q.  Yet,  before  you  entered  into  a  contract  with  Mutual, 
be  asked  you  to  try  to  clear  the  timet 

A.  Yes,  because  I  bad  told  him  I  wanted  to  get  Mutual 
and  I  was  going  to  or  I  would  attempt  to  get  it.  We  were 
discussing  that  work  at  that  time. 

Q.  Prior  to  entering  into  the  contract,  be  still 

653  asked  you  to  clear  the  timet 

A.  Evidently  some  of  the  people  in  the  church  con¬ 
tacted  him,  or  probably  be  is  a  member  of  that  church. 
I  don’t  know,  but  I  do  remember  the  conversation. 

Q.  Did  you  clear  itt 

A.  No.  The  program,  or  two  programs  at  that  time,  are 
church  services,  but  they  are  network. 

Q.  And  they  are  commercial  t 

A.  They  are  commercial.  At  that  time  they  were  on 
WSGN,  and  WSGN  had  to  report  on  all  networks.  You  see, 
Mutual  took  the  remaining  part  of  the  network  off  WSGN, 
and  they  were  using  it  as  spot  business,  and  they  took  it 
off  to  place  it  on  our  station.  The  network  asked  me,  when 
I  told  them  that  I  wanted  to  use  that  time  for  local  service, 
they  told  me  to  please  take  this. 

Mr.  Lane.  We  will  object  to  all  this  as  hearsay. 

Mr.  Sotjtkmayd.  Mr.  Examiner,  I  submit  the  witness  is 
entitled  to  explain. 

The  Presiding  Officer.  Not  on  any  hearsay  statements. 
The  answer  may  be  stricken. 

By  Mr.  Lane. 

Q.  What  program  does  WTNB  now  carry  on  Sundays, 
between  10:30  and  12  noon? 

A.  We  have  network  commercial  religious  services,  but 
they  are  network. 

654  Q.  Mr.  Beach  testified  that  you  or  somebody  else 
in  the  station  had  given  him  the  impression  by  start¬ 
ing  a  colored  news  service,  you  were  the  originators  of  that 
program  in  that  area.  Do  you  know  who  gave  him  that 
impression? 

A.  I  don’t  know  who  gave  him  that  impression.  We  were 
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discussing  this  particular  news  cast  and  Mr.  Shacklett  had 
been  working  with  the  salesmen  on  this  particular  pro¬ 
gram — a  program  of  that  type. 

Q.  Did  you  ever  state  to  Mr.  Beach,  “If  you  established 
such  a  program,  you  would  be  the  first  in  the  area  with  it?” 

A.  No,  sir,  I  didn’t,  because  I  think  a  similar  program 
has  been  on  another  station. 

Q.  You  have  stated  that  you  anticipate  gathering  news 
by  your  own  reporters.  Just  how  would  those  reporters 
work,  Mrs.  Hicks? 

i  A.  They  would  gather  news  just  like  the  papers  do. 

Q.  You  would  anticipate  having  enough  reporters  to 
have  city-wide  coverage? 

A.  With  a  reporter  with  an  assistant.  I  think  I  confined 
it  to  two. 

Q.  You  would  anticipate  that  in  a  city  or  area  as  large 
as  Birmingham,  and  the  area  to  be  served  by  850,  that  one 
man  and  an  assistant  could  gather  sufficient  local  news  to 
make  a  reasonable  coverage? 

A.  I  think  we  could  cover  the  City  Hall,  and 
655  luncheons,  and  the  counties,  and  that  sort  of  thing. 

Q.  Are  the  newspapers  adverse  to  supplying  you 
with  local  news  ? 

A.  They  are  not  adverse,  but  having  worked  with  the 
paper,  I  think  it  is  an  imposition  on  the  paper  to  call  them 
and  take  up  their  time  to  give  you  news. 

Q.  Do  you  anticipate  that  your  coverage  by  one  man  and 
an  assistant  would  be  as  great  from  the  point  of  view  of  the 
listeners,  as  you  could  obtain  from  the  newspapers? 

A.  No.  You  would  supplement  it  with  your  Associate 
Press  news,  which  you  already  have. 

Q.  I  am  talking  about  local  news. 

A.  I  am  talking  of  that  too.  You  still  get  some  As¬ 
sociated  Press  news  on  your  local  coverage,  Alabama  news, 
certainly. 

•  •  • 
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660  CROSS  EXAMINATION 

By  Mr.  Rawson. 

*  •  * 

661  Q.  Why  couldn’t  he  get  the  5,000  watts  on  his  1490 
application? 

A.  It  is  not  available  on  that.  It  is  a  local  channel. 

Q.  Did  you  know  it  was  not  available? 

A.  Yes.  I  knew  that. 

Q.  Are  you  familiar  with  the  technical  end  of  it? 

A.  I  am  no  expert,  but  I  did  know  it  was  a  local 
channel 

662  Q.  Go  on. 

A.  iSo  a  little  bit  after  that  I  thought  about  it  some 
more  and  I  talked  to  Mr.  Beach  about  trying  to  get  in¬ 
creased  power. 

Q.  When  was  this?  This  was  the  second  time?  Was  this 
about  the  first  of  July? 

A.  Yes.  Along  about  that  time.  We  finally  came  to  the 
decision  that  I  would  check  with  Mr.  Ring.  Mr.  Ring  had 
been  an  engineer  for  WSGN,  and  at  that  time  was  not  em¬ 
ployed  by  that  company.  I  decided  to  come  to  Washington 
to  discuss  with  Mr.  Wayland  and  Mr.  Ring  the  possibilities 
of  finding  another  channel.  My  choice  was  690. 

I  went  to  Mr.  Ring  with  it,  and  he  pointed  out  that  there 
would  probably  be  some  difficulty,  but  he  would  look  into  it, 
and  also  look  to  see  if  there  was  anything  else  that  we 
could  get  that  would  be  available  for  Birmingham.  But  his 
final  report  was  that  he  didn’t  think  690  would  work.  He 
suggested  850. 

Q.  Mr.  Ring  suggested  850? 

A.  That  is  right. 

Q.  Before  you  left  for  Washington,  you  were  familiar 
with  the  fact  that  Mr.  Johnston  had  an  application  on  file 
for  850  kilocycles? 

A.  I  don’t  think  I  was  familiar  with  that  fact,  frankly, 
that  he  had  an  application  for  850. 

663  Q.  You  heard  Mr.  Beach  testify  that  he  knew  Mr. 
Johnston  had — 

A.  Yes.  That  is  right,  but  I  am  not  sure  I  knew  he  had 
850. 


188 


Q.  You  didn’t  discuss  that  fact  with  him? 

A.  I  beg  your  pardon? 

Q.  You  didn’t  discuss  that  fact  with  him? 

A.  No,  sir.  I  don’t  think  we  discussed  the  fact  that  Mr. 
Johnston  was  on  that  at  all. 

Q.  You  say  you  came  to  Washington  on  the  19  th  of  July, 
approximately? 

A.  Yes,  sir.  I  think  it  is. 

Q.  Do  you  know  how  long  you  remained  in  Washington? 

A.  I  should  think  about  a  week. 

Q.  About  a  week? 

A.  Approximately  that.  I  wasn’t  here  a  week.  I  was 
gone  from  the  office  four  or  five  days,  I  think. 

Q.  You  brought  the  contract  which  was  submitted  as  Ex¬ 
hibit  No.  33,  with  you? 

A.  I  brought  the  contract.  I  think  I  gave  it  to — 

Q.  I  am  sorry,  I  don’t  mean  Exhibit  33.  I  mean  Ex¬ 
hibit  No.  23. 

A.  I  remember  bringing  my  contract  to  my  attorney’s 
office  to  be  copied. 

Q.  You  left  that  with  your  attorney  for  filing  with 
664  the  Commission? 

A.  Yes.  With  Mr.  Southmayd. 

Mr.  Rawson.  I  have  no  further  questions. 

RE«-DntECT  EXAMINATION 

By  Mr.  Southmayd. 

Q.  Mrs.  Hicks,  how  much  time  can  you  fairly  say,  on  an 
average,  per  week,  that  you  have  devoted  to  WTNB  since 
June  of  1946? 

A.  Well,  you  have  heard  the  times  that  I  have  been  away 
from  the  office,  and  I  go  to  work  at  eight  o’clock  in  the  morn¬ 
ing  and  I  would  say  that  I  work  at  least  four  nights  out  of 
the  week  and  every  Sunday.  So  I  don’t  know  how  many 
hours  to  put  that  at. 

Q.  Is  it  fair  that  to  say  that  you  put  in  an  average  of  40 
hours  per  week  since  June? 

A.  I  have  worked  more  than  that. 

Q.  Many  of  these  civic  activities  with  which  you  are  con¬ 
nected,  are  taken  care  of  in  non-business  hours.  Is  that 
right? 
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A.  That  is  right.  Most  of  them  are  luncheons,  but  if 
they  come  within  the  work,  when  we  are  operating,  and  if 
it  is  important,  I  accommodate  them. 

Mr.  Southmayd.  That  is  all  I  have. 

RE-CROSS  EXAMINATION 

By  Mr.  Lane. 

665  Q.  Mrs.  Hicks,  you  heard  Mr.  Beach  testify  this 
morning  that  you  came  to  Washington  to  see  Mr. 

Ring  in  June,  did  you  not? 

A.  I  don’t  remember  what  he  said.  I  heard  him  testify 
I  did  come  to  Washington. 

Q.  If  he  said  in  June,  he  is  in  error.  Is  that  correct, 
Mrs.  Hicks? 

A.  I  think  it  is  in  July. 

Q.  At  the  time  you  had  your  first  conference  with  Mr. 
Ring,  did  he  tell  you  the  only  channel  available  was  690, 
in  the  original  conference? 

A.  The  only  channel  was  690? 

Q.  Yes. 

A.  No.  I  told  him  I  was  interested  in  690  and  he  told 
me  he  thought  it  would  be  very  hard  to  get  and  he  would 
look  into  it  and  tell  me  what  he  could  get. 

Q.  How  long  did  it  take  him  to  look  into  it? 

A.  I  talked  to  him  on  the  telephone  at  one  time  and  then 
I  think  it  was  about  three  weeks  before  I  got  any  definite 
answer  from  him,  as  to  the  suggestions. 

Q.  Then  Mr.  Ring’s  reply  to  you  that  850  was  more  de¬ 
sirable,  came  to  you  some  time  in  August,  1946? 

A.  I  don’t  remember.  It  was  some  time  after  I  was  up 
here. 

Q.  You  said  about  three  weeks  later? 

666  A.  Maybe  two  or  three.  I  don’t  know.  Anyway, 
I  gave  him  enough  time  to  look  into  the  matter,  that 

I  thought  was  sufficient  time. 

Q.  Did  he  send  you  at  that  time  full  and  complete  engi¬ 
neering  data  with  regard  to  850  kilocycles? 

A.  No.  He  didn’t  send  in  any  complete  data.  He  talked 
to  me  on  the  telephone  and  I  think  he  sent  me  a  letter  and 
said  he  still  thought  it  would  be  better  to  apply  for  850 
because  he  didn’t  think  690  would  work,  because  he  didn’t 
find  any  good  frequency. 
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Q.  That  was  some  time  in  August? 

A.  Some  time  after  I  got  up  here. 

Q.  Some  three  weeks  later? 

A.  I  think  so.  Something  like  that. 

Q.  Who  gave  Mr.  Ring  the  orders  to  prepare  the  engi¬ 
neering  data  to  accompany  an  application  for  850  kilo¬ 
cycles  ? 

A.  After  Mr.  Ring  had  given  me  this  information,  I 
discussed  it  with  Mr.  Beach  and  asked  him  as  to  what  he 
thought  about  it  and  did  he  want  to  employ  Mr.  Ring  to 
do  the  work,  and  he  said  that  he  would  and  he  was  inter¬ 
ested,  and  he  would  like  to  employ  Mr.  Ring,  and  I  followed 
through  with  Mr.  Ring  as  far  as  the  employment  was  con¬ 
cerned. 

Q.  You  told  Mr.  Ring — 

A.  That  Mr.  Beach  said  it  would  be  all  right. 

Q.  But  you  actually  delivered  the  order  to  Mr. 
667  Ring  to  prepare  the  necessary  engineering  data? 

A.  I  don’t  know.  I  think  I  talked  to  the  attorneys 
in  the  meantime.  I  don’t  know  which  one  of  us  really  gave 
him  the  orders,  whether  it  was  Mr.  Way  land,  Mr.  South- 
mayd,  or  Mr.  Fisher,  but  anyway,  he  got  the  orders. 

Q.  Mr.  "Way land  and  Mr.  Southmavd  were  your  attor¬ 
neys  prior  to  your  coming  to  Washington  in  July.  Is  that 
correct,  Mrs.  Hicks? 

A.  No.  They  at  one  time  had  represented  WSGN,  and 
they  were  not  representing  it  at  that  time.  I  employed 
them  when  I  came  to  Washington  on  that  trip. 

Q.  Personally,  or  for  the  station? 

A.  Well,  I  talked  to  Mr.  Fisher  on  the  telephone  and  I 
think  Mr.  Beach  talked  to  Mr.  Wavland,  and  we  finally  got 
together.  I  don’t  remember  exactly. 

Q.  Were  they  employed  for  you  personally,  or  for  sta¬ 
tion  WTNB? 

A.  Employed  for  the  station. 

Q.  Why  did  you  bring  up  a  copy  of  your  employment 
contract  to  them,  prior  to  their  employment  as  counsel  for 
the  station? 

A.  I  would  have  filed  it  myself,  because  I  think  on  any 
agreement  the  Commission  should  know  about  it. 
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Q.  Could  you  have  hired  them  personally  to  file  that? 

A.  No.  I  would  not.  I  would  have  gotten  some- 

668  one  to  have  done  it,  or  I  would  have  done  it  myself. 

Q.  At  the  time  you  came  up  here,  did  Mr.  Beach 
understand  that  you  were  to  employ  Washington  counsel? 

A.  I  had  discussed  with  Mr.  Beach  hiring  Mr.  Wayland, 
yes. 

Q.  And  you  brought  the  contract  up  solely  and  simply 
for  the  purpose  of  having  someone  file  it  with  the  Commis¬ 
sion?  Is  that  right? 

A.  I  brought  it  to  be  filed.  I  think,  frankly,  I  started 
out  to  do  it  myself.  I  just  wanted  the  Commission  to 
have  it. 

Q.  Then  it  wras  not  until  some  time  in  the  first  part  of 
August,  before  Mr.  Ring  got  orders  to  prepare  the  neces¬ 
sary  engineering  data  to  accompany  this  850  application. 
Is  that  correct? 

A.  I  think  that  is  about  right 

Mr.  Lane.  That  is  all. 

EE-CROSS  EXAMINATION 

By  Mr.  Rawson. 

Q.  Mrs.  Hicks,  tell  me,  why  did  you  select  the  frequency 
of  690,  as  a  consideration? 

A.  Well,  690  is  a  good  frequency,  and  in  my  estimation 
as  a  layman,  it  was  a  good  frequency. 

Q.  Aren’t  there  a  lot  of  other  frequencies? 

A.  Well,  there  are  not  very  many  that  you  can  use 

669  down  our  way.  They  seem  to  be  limited,  according 
to  the  engineer’s  reports. 

Q.  You  testified  that  you  weren’t  very  familiar  with  radio 
from  the  technical  viewpoint.  Are  you  so  familiar  that 
you  can  determine  what  frequencies  are  available  and  what 
frequencies  are  not  available  from  an  interference  stand¬ 
point,  Mrs.  Hicks? 

A.  I  think,  having  been  in  radio  a  long  time,  you  hear  a 
lot  of  discussion  about  what  frequencies  are  good  and  what 
frequencies  aren’t,  and  you  know  some  of  the  lower  fre¬ 
quencies  are  better,  and  having  operated  on  610,  I  knew 
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that  that  was  a  good  frequency  we  had,  and  I  knew  690 
might  be  available  for  our  territory. 

Q.  Do  you  know  that  it  requires  considerable  study  at 
times  on  the  part  of  the  engineer  to  determine  what  fre¬ 
quency  will  be  available  for  a  particular  area? 

A.  That  is  true,  but  I  had  consulted  with  my  Chief  Engi¬ 
neer  all  the  way  through  this  as  to  his  opinion  on  this.  The 
Chief  Engineer  at  the  station,  I  mean. 

Q.  Then  it  wasn’t  your  idea  to  change  to  690.  It  was 
your  Chief  Engineer’s  idea? 

A.  I  was  interested  in  increasing  the  facilities  of  the 
station  and  we  had  discussed  it  with  Mr.  Beach. 

Q.  Was  it  your  Chief  Engineer  and  Mr.  Beach  who  de¬ 
cided  that  the  frequency  850  would  be  the  available  fre¬ 
quency? 

670  A.  Well,  the  Consulting  Engineer.  We  took  his 
advice,  Mr.  King. 

Q.  Did  you  even  consider  S50  before  coming  to  Wash¬ 
ington  ? 

A.  No,  sir. 

Q.  Didn’t  you  and  Mr.  Beach  have  a  conversation  with 
respect  to  850  and  690  as  you  previously  testified? 

A.  No.  We  didn’t  talk  about  850  before  I  came  to  Wash¬ 
ington. 

Q.  You  heard  Mr.  Beach  testify  this  morning  that  he 
had  a  conversation  with  you  with  respect  to  the  applica¬ 
tion? 

A.  I  think  that  conversation — 

Q.  You  mean  Mr.  Beach’s  testimony  was  -wrong? 

A.  No,  but  I  think  I  talked  to  Mr.  Beach  on  the  tele¬ 
phone  after  I  was  here  about  the  850,  and  I  talked  to  him 
in  Birmingham.  I  could  be  incorrect,  but  I  don’t  think 
I  am. 

Mr.  Rawson.  I  have  no  more  questions. 

The  Presiding  Officer.  Is  there  anything  further  on  re¬ 
direct? 

Mr.  Sottthmayd.  No,  sir. 
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By  The  Presiding  Officer. 

Q.  I  have  marked  several  items  here  on  Exhibit  No.  30, 
and  you  can  read  them.  Reverend  Jasper  Roby,  Woodlawn 
Church  of  Christ,  Freewill  Baptist  Church  and  Brother  C. 
T.  Douglas.  Are  those  religious  programs,  or  re- 

671  ligious  accounts  for  which  you  have  made  charges 
for  the  use  of  the  service  of  the  station? 

A.  Yes,  they  are. 

Q.  I  wonder  if  you  could  tell  us  something  about  the 
policy  of  your  station  with  respect  to  the  use  of  its  facili¬ 
ties  for  religious  programs? 

A.  We  give  time  to  the  local  churches;  the  established 
churches  in  our  community,  free.  These  programs  that  you 
see  here,  are  programs  which  we  carry  and  other  stations 
carry.  They  are  ministers  who  give  these  lectures  and 
that  sort  of  thing.  They  are  evangelists.  They  advertise 
in  the  papers  and  they  go  on  the  radio,  and  they  are  minis¬ 
ters  who  have  established  themselves  well  in  Alabama. 
They  more  or  less  demand  time  on  your  station  and  I  don’t 
feel  we  have  a  right  to  turn  them  down. 

Q.  Is  that  also  true  of  the  Woodlawn  Church  of  Christ 
and  Freewill  Evangelist  Church? 

A.  Yes.  These  are  that  type  of  ministers. 

Q.  Thank  you.  Do  you  have  any  broadcasts  from 
churches,  or  do  all  these  religious  programs  emanate  in 
your  studios? 

A.  At  the  present  time  the  only  program  we  are  carrying 
from  the  churches  is — we  have  lots  of  special  services,  for 
instance,  at  Yom  Kippur  and  Rosh  Hashana,  we  carry  that 
all  the  way  through  by  cancelling  the  programs  we  have 
on.  We  had  a  two  hour  program  from  the  Catholic 

672  church  when  Cardinal  Spellman  was  there  recently. 

Q.  Who  pays  the  wire  or  line  charges  in  those 

cases? 

A.  We  pay  them. 

•  •  • 
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679  MARGARET  LAURENS  COTTEN  a  witness  called 

on  behalf  of  the  radio  station  WTNB,  having  been 

duly  sworn,  testified  as  follows: 

DIRECT  EXAMINATION 

By  Mr.  Southmayd. 

Q.  Miss  Cotten,  will  you  give  your  full  name? 

A.  Margaret  Laurens  Cotten,  2904  10th  Court  South,  Bir¬ 
mingham,  Alabama. 

Q.  How  long  have  you  resided  in  Birmingham? 

A.  All  of  my  life. 

Q.  What  is  your  connection  with  WTNB  ? 

A.  I  am  the  Traffic  Manager  and  at  present  I  am  per¬ 
forming  the  duties  of  Program  Director. 

Q.  Will  you  briefly  summarize  your  radio  background 
and  experience? 

A.  I  started  in  radio  about  1936.  I  worked  for  WAPI 
doing  special  women’s  work  and  special  program  work  in 
which  I  did  my  own  producing  and  writing  and  an- 

680  alysis.  I  worked  for  WAPI  for  about  two  years  in 
that  capacity.  Then  I  was  out  of  radio  for  about  a 

year,  and  in  about  1938  I  went  with  WBRC  as  a  special 
news  caster.  I  did  news  casting  for  them  for  about  six 
months. 

Then  I  went  out  of  the  radio  business  until  around  1941, 
or  January  of  1942, 1  think  it  was,  when  I  went  with  WBRC 
on  the  staff  as  Women’s  Director  and  announcer  and  copy¬ 
writer.  I  was  with  WBRC  in  that  capacity  for  two  years, 
and  then  I  got  out  of  commercial  radio  and  went  into  Gov¬ 
ernment  work  on  radio  aviation  with  the  Civil  Aeronautics. 

I  was  with  them  for  three  years,  and  I  left  the  Govern¬ 
ment  service  on  December  15  of  this  past  year.  I  have 
been  with  WTNB  since  last  September. 

Q.  You  have  been  with  WTNB  since  the  station  com¬ 
menced  operation? 

A.  That  is  right. 

Q.  Miss  Cotten,  I  hand  you  for  identification  Exhibit  35. 
Was  this  exhibit  prepared  by  you? 
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(Document  handed  to  witness.) 

A.  Yes,  it  was. 

Q.  What  does  the  exhibit  consist  of? 

A.  Well,  it  consists  of  a  week  of  our  regular  schedule 
log  for  the  week  November  25  through  December  1,  and  a 
program  log  analysis  in  accordance  with  the  Federal  Com¬ 
munications  Commission,  on  that  same  week. 

681  Q.  Why  did  you  choose  this  particular  week? 

A.  Well,  we  had  not  been  in  operation  long  enough 
to  get  a  composite  week  as  set  up  by  the  Federal  Com¬ 
munications  Commission,  so  I  simply  took  a  week  at  ran¬ 
dom. 

Q.  Is  it  a  representative  week  in  the  present  operation 
of  the  station? 

A.  I  believe  it  is  an  average  week. 

Q.  Now,  Page  1  of  the  exhibit.  What  is  that? 

A.  That  is  a  program  log  analysis  of  the  detailed  pro¬ 
gram  log  accompanying  it  in  accordance  with  the  commer¬ 
cial  and  sustaining  requirements  of  the  Federal  Communi¬ 
cations  Commission. 

Q.  Is  this  program  log  analysis  keyed  to  the  attached  pro¬ 
gram  logs? 

A.  Yes.  You  mean — 

Q.  Is  an  exact  analysis  of  the  program  logs  attached 
thereto? 

A.  That  is  right. 

Q.  At  the  top  of  Page  1  you  have  the  log  analysis  in  ac¬ 
cordance  with  the  Blue  Book? 

A.  Yes.  Set  aside  in  sustaining  and  commercial  periods. 

Q.  And  the  bottom  of  the  page  represents  a  log  analysis 
by  program  types  ? 

A.  Yes.  General  types. 

Mr.  Southmayd.  At  this  time  I  offer  in  evidence 

682  Exhibit  No.  35. 

Mr.  Rawson.  I  would  like  to  ask  one  qualifying 
question. 

The  Presiding  Officer.  Yes. 
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By  Mr.  Rawson. 

Q.  Miss  Cotten,  are  you  familiar  with  the  Commission’s 
recommendations  with  respect  to  determining  sustaining 
programs? 

A.  Yes,  sir.  You  mean  the  definitions  for  these  re¬ 
corded,  sustaining  and  commercial? 

Q.  Yes.  To  determine  what  is  a  sustaining  program. 
What  is  that  definition? 

A.  A  sustaining  program,  as  I  understand  it,  is  any 
program  which  is  not  paid  for,  which  is  free  service,  so 
to  speak,  either  public  service  or  a  program  maintained 
by  the  station  at  the  cost  of  the  station,  with  no  one  pay¬ 
ing  for  the  program. 

Q.  Is  it  possible  to  have  any  paid  commercial  announce¬ 
ment? 

A.  No.  Any  program  that  has  program  spot  announce¬ 
ments — if  you  mean  to  say  participating  programs — 

Q.  No.  Just  a  spot  announcement. 

A.  If  you  have  a  spot  announcement  in  a  period,  it  is 
considered  a  commercial  program. 

Q.  Regardless  of  the  length  of  the  spot  announcement? 
A.  Yes.  That  is  right. 

Mr.  Rawson.  I  have  no  objection.  Let  us  state  for 
683  the  record  that  a  sustaining  program  where  we  have 
a  spot  announcement  at  the  beginning  or  the  end  of 
any  15  minute  segment,  provided  the  program  runs  for  a 
length  of  14 Vo  minutes — 

The  Witness.  Then  that  is  a  sustaining  program,  but  if 
the  spot  announcement  is  inside  of  the  sustaining  program, 
then  it  makes  it  a  commercial. 

Mr.  Rawson.  That  is  right,  but  either  at  the  beginning 
or  at  the  end  you  may  have  a  commercial  spot  announce¬ 
ment  of  30  seconds  or  less. 

The  Witness.  That  is  right.  You  may  have  a  spot  an¬ 
nouncement. 

Mr.  Rawson.  Well,  your  statement  for  the  record  was 
not  correct. 

The  Witness.  Well,  I  stand  corrected,  then. 

The  Presiding  Officer.  Would  that  change  any  of  the 
data? 
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The  Witness.  No,  sir.  That  was  my  interpretation. 

The  Presiding  Officer.  In  Exhibit  No.  35,  it  would  be 
the  same,  if  you  knew  what  the  definition  as  set  forth  by 
Mr.  Rawson,  was? 

The  Witness.  I  am  afraid  I  misunderstood  Mr.  Raw- 
son’s  question.  I  was  interpreting  it  as  between  breaks. 

The  Presiding  Officer.  I  see. 

(Whereupon  Exhibit  No.  35  was  admitted  in  evidence.) 

By  Mr.  -Southmayd. 

Q.  Miss  Cotten,  I  hand  you  for  identification  Exhibit 
No.  36.  Was  this  exhibit  prepared  by  you? 

684  (Document  handed  to  witness.) 

A.  Yes,  it  was. 

Q.  What  is  the  exhibit? 

A.  This  is  a  public  service  record  of  WTNB  from  the 
time  it  went  on  the  air  through  December  31. 

Q.  Does  the  exhibit  represent  all  of  the  public  service 
programs  carried  by  WTNB  during  those  first  three  months 
of  operation? 

A.  That  is  right.  Through  December  31. 

Q.  Why  does  this  particular  exhibit  end  as  of  December 
31? 

A.  This  particular  exhibit  was  drawn  up  at  the  request 
of  my  employers  who  wanted  to  have  an  over-all  analysis 
of  what  we  had  been  doing  for  public  service. 

Q.  Prior  to  the  immediate  preparation  for  this  hear¬ 
ing? 

A.  Yes,  sir. 

Q.  At  the  time  you  prepared  this  exhibit,  had  you  read 
the  Blue  Book? 

A.  No.  I  had  not. 

Q.  Miss  Cotten,  directing  your  attention  to  certain  items 
in  the  exhibit  which  are  not  covered  in  subsequent  exhibits 
on  Page  3  of  the  exhibit  under  the  heading  “The  WTNB 
Kiddie  Klub.”  Is  that  a  local  live  program? 

A.  That  is  a  local  live  program. 

Q.  What  is  the  nature  of  that  program? 

685  A.  That  is  a  program  developing  local  talent. 
Generally  the  children’s  average  age  is  around  6  to 
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10,  although  we  do  have  performers  on  the  program  who 
go  up  to  their  early  teens. 

Q.  When  is  that  program  prepared? 

A.  That  is  prepared  every  Saturday  morning. 

Q.  On  Page  3,  under  the  heading  “Negro  .Programs,” 
what  are  those  “JSongs  of  Inspiration  and  lieverend  Roby’s 
Services?” 

A.  “Songs  of  Inspiration”  during  the  week  days  is  a 
recorded  program  of  Negro  spirituals.  On  Sunday,  how¬ 
ever,  it  is  a  live  show  made  up  of  Negro  talent  in  choral 
work,  doing  spiritual  work  on  the  air. 

The  “Reverend  Roby’s  Sendees”  is  a  live  show  involv¬ 
ing  sermons  and  songs.  The  “Eton  Reports”  program,  I 
believe  we  discussed  yesterday,  and  it  is  a  Negro  news 
program. 

Q.  What  about  the  “William  Blevins  Group  of  Singers.” 
Is  that  another  Negro  program? 

A.  William  Blevins  at  one  time  did  have  a  program  on 
our  station  on  a  "weekly  basis.  He  had  a  group  of  singers. 
However,  Blevins  met  with  an  accident  and  is  unable  to 
continue  his  programs.  We  had  to  discontinue  that  and 
that  is  no  longer  on  the  air. 

Q.  On  Page  4  of  the  exhibit  I  notice  under  the  heading 
“Sports”  you  have  “Out  of  Town  Local  High  School  Foot¬ 
ball  Games.”  What  broadcasts  are  those? 

686  A.  Those  were  the  football  games  in  which  local 
high  schools  participated,  but  the  games  were  con¬ 
ducted  outside  of  Birmingham.  We  felt  that  we  could 
render  quite  a  service  to  the  high  school  population  in 
Birmingham,  where  in  particular  high  school  games  are 
just  as  popular  with  adults  as  they  are  with  the  high  school 
crowd,  and  we  felt  that  since  most  of  the  people  couldn’t 
get  around  to  most  of  the  localities,  we  could  render  a 
service  by  bringing  into  the  city  the  out  of  town  games. 

Q.  Those  were  broadcast  by  remote  wire  lines? 

A.  That  is  right. 

Q.  Under  the  heading  “Religious  Programs”  on  Page 
4, 1  wonder  if  you  would  tell  us  a  little  bit  about  the  local 
religious  programs  broadcast  on  WTNB? 

A.  These  programs  which  I  have  listed  here — I  have 
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omitted  one — the  Rosh  Hashana  were  also  broadcast — Yom 
Kippur  and  Bosh  Hashana  were  carried  in  full  for  the 
Jewish  people  free  of  charge.  We  carried  the  entire  serv¬ 
ices. 

Q.  Were  those  the  local  services? 

A.  Yes.  We  carried  local  services  and  then  the  net¬ 
work  also  had  a  15  minute  Yom  Kippur  service,  which  we 
also  carried,  but  the  ones  I  am  talking  about  in  particular 
are  the  long  services  in  local  churches.  And  the  Feast  of 
Christ  the  King  was  a  special  Catholic  service  conducted 
at  a  large  gathering  area  in  Birmingham,  and  we 

687  ran  remote  lines  out  there  and  broadcast  that  for 
the  Catholic  church. 

Rabbi  Unger  was  a  visitor  in  the  city.  I  don’t  know 
whether  he  was  a  visitor  of  the  church,  or  a  visitor  of  a 
regular  group,  but  I  do  know  we  were  requested  to  put 
him  on  the  air,  and  we  did. 

The  other  programs  listed  in  here,  the  Christmas  chil¬ 
dren’s  programs,  are  all  Christmas  programs  and  I  don’t 
know  that  they  need  clarification. 

Q.  The  Jewish  and  Catholic  programs  listed  there,  were 
those  sustaining  programs? 

A.  Oh,  yes.  There  is  no  charge  for  that. 

Q.  Directing  your  attention  to  Page  6  of  the  exhibit, 
under  the  heading  “Special  Programs,”  Subsection  5, 
“Christmas  Carnival.”  Would  you  tell  us  in  general  what 
that  is  and  how  extensive  the  broadcasts  were  over  WTNB? 

Mr.  Lane.  I  am  just  a  little  confused,  if  counsel  please, 
why  counsel  is  picking  out  at  random  various  items  in  this 
exhibit  for  explanation.  I  would  like  a  statement  to  clarify 
my  own  thinking.  That  is  all. 

Mr.  Southmayd.  Yes.  I  am  simply  attempting  to  have 
the  witness  explain  more  fully  the  nature  of  these  particu¬ 
lar  programs  as  illustrative  of  the  type  of  local  live  pro¬ 
gramming  which  is  being  accomplished  at  WTNB. 

Mr.  Lane.  I  take  it  you  are  picking  out  this  live  program¬ 
ming,  and  that  is  all? 

688  Mr.  Southmayd.  That  is  right. 

Mr.  Lane.  From  the  exhibit? 

Mr.  Southmayd.  Yes. 
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Mr.  Lane.  All  right. 

Mr.  Soethmaye.  I  am  not  picking  out  all  the  local  live 
programs,  but  just  illustrative  incidents. 

Mr.  Lane.  All  right.  It  was  just  a  little  confused  in  my 
mind  as  to  why  it  was  being  done. 

Mr.  Southmayd.  Now,  will  you  tell  us  about  the  Christ¬ 
mas  Carnival  and  the  extent  of  the  WTNB  coverage? 

The  Witness.  The  Christmas  Carnival  is  a  local  endeav¬ 
or.  Actually  it  celebrates  the  birthday  of  the  city,  but  it 
is  used  as  sort  of  a  salute  to  the  Christmas  season  and  has 
been  developed  along  the  lines  of  the  Mardi  Gras  and 
similar  kinds  of  occasions  in  our  city.  It  usually  extends 
over  a  period  of  a  week,  as  far  as  festivities  themselves  are 
concerned. 

As  Mrs.  Hicks  on  the  stand  explained  yesterday,  we  of¬ 
fered  and  gave  to  the  Christmas  Carnival  office  space  in 
our  building  which  they  used  for  approximately  two 
months.  In  addition  to  that,  these  programs  that  are  listed 
here,  the  banquet  was  at  the  beginning  of  the  week  when 
various  and  sundry  representatives  from  localities  in  the 
State  and  out  of  the  State,  honoraries  and  guests  of  honor, 
and  what  not,  were  brought  in  and  were  given  the  official 
opening  banquet,  and  we  broadcast  that. 

The  Carnival  parades,  they  had  two  of  them  on 
689  separate  nights.  One  of  them  was  a  children’s 
parade,  involving  balloons  and  what  not  that  ap¬ 
pealed  to  children.  The  other  was  the  complete  and  offi¬ 
cial  parade  involving  hostesses  and  princes  and  all  of  the 
various  and  sundry  regalia.  We  broadcast  that. 

The  Carnival  Ball  is  the  climax  of  the  entire  week  in 
which  the  King  and  Queen  are  chosen,  and  we  broadcast 
those  ceremonies. 

Q.  How  about  the  i ‘ Toy  Bowl  Banquet”  down  there? 
What  is  that? 

A.  The  Toy  Bowl  Banquet  was  tied  in  with  the  Catholic 
endeavor.  They  had  to  sponsor  a  football  game  called  the 
Toy  Bowl,  which  was  in  behalf  of  a  new  Catholic  boys’ 
school  in  Birmingham.  They  were  raising  funds  and  we 
were  requested  to  carry  the  banquet  fully.  It  was  running 
for  two  hours  and  we  found  it  necessary  to  cancel  one  of 
our  commercial  local  shows  to  carry  the  whole  program. 
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Cardinal  Spellman  was  the  guest  of  honor  and  there 
were  quite  a  few  other  prominent  people  such  as  Bishop 
Toolen  and  Pat  O’Brien,  to  name  just  a  few  of  them. 

Q.  On  the  following  page,  Page  7,  I  notice  a  discussion 
there  of  the  Boswell  Amendment.  Can  you  state  for  the 
record  what  the  Boswell  Amendment  was  and  the  extent 
of  coverage  over  WTNB  of  that  issue? 

A.  The  Boswell  Amendment  was  one  of  a  series  of 
amendments  which  were  voted  on  recently  in  Ala- 

690  bama.  It  happened  to  have  been  the  one  that  was 
accented  most  heavily  during  the  course  of  the  cam¬ 
paign.  We  believed  that  the  problem,  as  presented,  should 
be  aired  pretty  thoroughly  and  we  gave  it  pretty  thorough 
coverage.  We  gave  both  sides  that  wanted  the  time  on  the 
air — they  were  provided  with  that  time,  if  they  wanted  to 
use  it. 

Q.  Was  that  the  amendment  that  was  alleged — 

Mr.  Rawson.  Are  you  leading  the  witness,  or  are  you 
asking  questions? 

By  Mr.  Southmayd. 

Q.  I  wonder  if  you  will  state  what  was  the  issue  involved 
in  the  amendment? 

A.  The  issue  involved  in  the  amendment  as  it  was  being 
publicized,  was  the  Negro  issue.  Whether  or  not  the 
Negro  should  vote.  . 

Q.  I  notice  starting  at  the  bottom  of  Page  7  you  have  a 
“Prospectus  for  Future  Public  Service  Programs.”  Now, 
since  this  report  was  dated  as  of  December  31,  which  of 
those  proposed  programs  have  actually  or  are  being  car¬ 
ried  on  WTNB? 

A.  The  YWCA  programs  as  a  quarter  hour  program, 
and  frankly  for  the  last  month  YWCA  has  been  putting  on 
a  very  extensive  drive  for  a  building  and  we  have  co¬ 
operated,  I  believe,  more  than  any  other  radio  station.  We 
have  given  them  periods  anywhere  from  five  minutes  to 
fifteen  minutes,  plus  numerous  spot  announcements 

691  through  the  whole  month,  and  the  regular  quarter 
hour  program  is  open  to  them  to  be  used  in  any  way 
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they  want  to.  We  have  cooperated  with  them  especially  in 
the  past  month  on  the  building  drive. 

The  special  broadcast  on  the  opening  of  the  80th  Con¬ 
gress,  we  have  carried  that. 

Q.  That  w^as  a  network  broadcast? 

A.  That  was  a  network  show.  “The  Cross-Country 
People’s  Opinion  Broadcast”  was  also  a  network  show 
and  was  carried  on  our  station.  Then,  on  the  same  broad¬ 
cast — 

Mr.  Lane.  I  am  a  little  confused  again,  now.  We  are 
testifying  from  a  prospective  future  public  service  pro¬ 
gram  and  the  witness  is  now  testifying  “we  carry  them 
now.” 

Mr.  Southmayd.  The  point,  Mr.  Lane,  simply  is  that 
this  report,  which  vras  dated  December  31,  was  prepared 
at  that  time  and  reflected  the  public  service  programs 
proposed  to  be  carried  in  the  immediate  future,  and  I  am 
simply  asking  the  witness  of  those  programs  which  were 
proposed,  how  many  have  been  carried,  so  that  the  record 
will  be  clear  as  to  just  what  the  exhibit  reflects. 

The  Witxess.  Shall  I  continue? 

By  Mr.  Southmayd. 

Q.  Yes.  Please. 

A.  President  Truman’s  address  to  the  80th  Congress  we 
carried.  That  was  a  regular  show.  Under  “Music,”  the 
monthly  half  hour  concerts  by  the  Shriners’  Band 
692  have  been  begun  as  operated  on  January  28.  They 
run  once  a  month  on  a  regular  monthly  setup. 

“This  Week  in  Birmingham”  has  not  been  started  on 
our  station  yet,  chiefly  because  of  a  lack — I  mean,  we  have 
been  unable  to  find  the  time  that  is  suitable  to  the  city 
government  officials.  The  time  is  there,  and  they  know  it, 
and  we  are  really  waiting  on  them  rather  than  anything 
else. 

“Alabama  Report  from  Washington”  is  generally  in 
the  same  stage.  We  have  the  written  approval  of  all  of 
our  members  in  Congress  as  to  the  steps  to  take  and  it 
simply  means  getting  together  with  the  proper  transcrip¬ 
tion  services  and  getting  the  right  time  for  these  men. 
That,  of  course,  will  have  to  be  a  transcribed  service.  We 
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will  have  it  transcribed  at  our  own  expense  here  and  broad¬ 
cast  the  records  at  our  own  expense  down  there. 

Q.  Now,  on  the  last  page. 

A.  The  *  ‘  Children’s  Hospital  Benefit”  is  being  worked 
on  now.  We  have  been  unable  up  until  this  time  to  get 
a  proper  time  for  the  children  who  will  entertain  and  the 
children  who  are  being  entertained.  We  haven’t  been 
able  to  agree  on  a  time.  However,  that  is  rapidly  coming 
to  a  definite  conclusion.  I  think  we  will  start  that  in  the 
next  month. 

“The  March  of  Dimes”  program  was  a  program  which 
we  had  great  hopes  in,  but  which  did  not  go  through. 

Q.  These  public  service  announcements  listed  at 

693  the  bottom,  have  they  been  carried  out? 

A.  Yes.  They  have  been  carried  out,  most  of 
them  under  the  heading  of  “Current.”  Some  of  them  are 
still  on  the  air.  They  all  have  been  told  that  at  any  time 
they  wanted  spot  announcements  on  our  station,  they  are 
welcome  to  call  us  and  ask  for  our  cooperation  and  we  will 
be  glad  to  give  it  to  them. 

Q.  One  other  here  at  the  top  of  Page  7,  a  religious  broad¬ 
cast  listed  there  as  proposed.  What  is  the  status  of  that? 

A.  That  is  a  program  which  is  waiting  on  the  Ministers’ 
Union  and  Pastors’  Union  in  Birmingham.  The  time  has 
been  offered  to  them  and  they  will  avail  themselves  of  it 
as  soon  as  certain  arrangements  have  been  made  about  a 
previous  broadcast  they  are  carrying  on  another  station. 

The  Presiding  Officer.  You  mean  to  say  they  are  going 
to  discontinue  a  broadcast  on  another  station? 

The  Witness.  I  don’t  know  whether  they  are  going  to 
discontinue  that  other  broadcast.  We  are  leaving  it  en¬ 
tirely  up  to  them.  It  is  more  a  lack  of  getting  speakers  for 
both  programs  at  the  present  time,  and  they  are  trying  to 
work  out  an  arrangement  where  they  can  cover  both  pro¬ 
grams  properly. 

The  Presiding  Officer.  Thank  you. 

Mr.  Southmayd.  At  this  time  I  offer  in  evidence  Exhibit 
No.  36. 

The  Presiding  Officer.  When  did  you  say  this 

694  exhibit  was  prepared? 
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The  Witness.  I  prepared  this  in  December. 

The  Presiding  Officer.  Before  the  first  of  January? 

The  Witness.  Yes.  1  prepared  it — of  course,  most  of  the 
stuff  1  built  it  all  up,  and  then  i  prepared  it  as  of  December 
31,  through  December  31. 

The  Presiding  Officer.  What  I  mean  to  say  is,  on  what 
date  did  you  collate  all  this  material  and  assemble  it? 

The  Witness.  If  you  mean  when  1  actually  typed  it  and 
assembled  it,  it  was  during  the  first  two  weens  of  January. 
I  had  to  wait  through  December  31,  to  see  what  we  were 
going  to  do. 

The  Presiding  Officer.  The  Exhibit  will  be  received. 

(Whereupon,  Exhibit  No.  36  was  received  in  evidence.) 

By  Mr.  Southmayd. 

Q.  I  hand  you  for  identification  Exhibit  No.  37.  Was 
this  exhibit  prepared  by  you? 

(Document  handed  to  witness.) 

A.  Yes,  it  was. 

Q.  What  is  this  exhibit? 

A.  This  exhibit  is  a  more  up  to  date  analysis  of  our 
public  service.  However,  this  exhibit  is  sustaining  time 
only.  • 

Q.  What  is  the  difference  between  this  exhibit  and  the 
prior  exhibit? 

A.  The  prior  exhibit — well,  the  major  difference 
695  is  that  I  included  in  this  large  report,  Exhibit  No. 

36,  some  commercial  programs  which  I  considered 
to  be  public  service  programs. 

Q.  Whereas  this  Exhibit  No.  37  is  only  sustaining? 

A.  This  is  sustaining  time  only. 

Q.  Is  this  a  current  exhibit? 

A.  Yes.  I  believe  it  is  approximately  right. 

Q.  Miss  Cotten,  directing  your  attention  to  the  bottom 
of  Page  1  of  the  exhibit,  would  you  tell  us  about  the 
“Sound  Off  Birmingham’ *  program.  What  is  that? 

A.  That  is  a  forum  discussion  program  for  the  Women’s 
Business  Club  of  Birmingham,  a  civic  organization  which 
operates  over  our  station.  They  have  recently  changed 
the  title,  by  the  way.  It  is  called  the  “Birmingham  Town 
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Hall”  now.  But  the  object  is  to  bring  before  the  public 
in  discussion  and  debate  matters  of  local  current  interest. 

We  have  had  discussions  on,  I  believe,  the  Boswell 
Amendment  at  the  time,  and  we  are  having  a  discussion  of 
the  municipal  ownership  of  utilities,  and  matters  of  that 
sort. 

Q.  Is  this  a  sustaining  program? 

A.  Yes.  It  is  sustaining. 

Q.  What  hours  are  broadcast? 

A.  It  is  broadcast  in  the  evening  hours,  7 :30  on  Wednes¬ 
day  night. 

Q.  At  the  top  of  Page  2,  the  program  entitled 
696  “Realtors  Round  Table.”  Is  that  a  forum  type 
program? 

A.  Yes.  However,  it  is  a  little  bit  restrictive.  It  dis¬ 
cusses  real  estate  problems  and  housing  problems.  It 
doesn’t  have  the  general  coverage  that  the  “Sound  Off 
Birmingham”  or  “Birmingham  Town  Hall”  program  has. 

Q.  When  is  this  program  broadcast? 

A.  That  is  broadcast  on  Friday  evening,  about  8:15,  I 
think  it  is. 

Q.  In  the  middle  of  the  page,  under  the  heading  “United 
States  Service  Forces,”  could  you  tell  us  what  programs 
are  currently  being  broadcast  for  the  Armed  Forces? 

A.  We  are  carrying  for  the  Navy  a  15  minute  program 
on  a  regular  basis  once  a  week.  We  are  carrying  for  the 
Marines  a  15  minute  program  once  a  week.  The  Army 
has  been  offered  the  time  and  occasionally  avails  itself  of 
the  time.  However,  they  are  not  using  it  on  a  regular 
basis. 

Q.  What  time  of  day  are  these  programs  carried,  Miss 
Cotten? 

A.  They  are  carried  between  6  and  11  at  night.  The 
band  programs  are  the  Service  Band  programs  and  are 
carried  through  the  network  and  are  not  local  shows.  Of 
course,  we  carry  spot  announcements  for  all  Services. 

Q.  At  the  bottom  of  the  page  there,  under  the  heading 
“Negro  Programs,”  what  is  the  “Negro  Instrumental 
Rhythm  Quartet?” 
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697  A.  It  is  a  local  group  of  Negro  musicians  who 
put  on  a  Saturday  night  swing  session,  we  call  it. 

It  is  kind  of  a  sophisticated  dance  group. 

Q.  What  is  the  weekly  program  for  Alcoholics  Anony¬ 
mous,  listed  under  special  programs? 

A.  That  is  a  transcribed  service  for  the  Alcoholics 
Anonymous  group  in  Birmingham,  which  they  have  re¬ 
quested  us  to  carry  and  which  we  have  consistently  carried 
on  a  weekly  basis  for  them.  They  provide  the  transcrip¬ 
tions  and  we  provide  the  time. 

Mr.  Southmayd.  At  this  time  I  offer  in  evidence  Exhibit 
No.  37. 

Mr.  Lane.  At  this  time  I  would  like  to  ask  one  question 
to  qualify  it.  Did  I  understand  you  to  say,  this  was  purely 
sustaining  programs? 

The  Witness.  Yes.  That  is  right. 

Mr.  Lane.  Didn’t  you  subsequently  testify  that  it  also 
contained  some  network  programs  of  a  band  concert? 

The  Witness.  That  is  right. 

Mr.  Lane.  Then  how  can  it  be  both? 

Mr.  Southmayd.  A  network  program  can  be  sustaining. 
Mr.  Lane.  Is  it  sustaining? 

The  Witness.  It  is  a  network  sustaining  show.  Yes. 

The  Presiding  Officer.  Is  the  Fulton  Lewis  program 
sustaining? 

698  The  Witness.  The  Fulton  Lewis  program  is  a  pro¬ 
gram  that  can  be  commercial  or  sustaining.  On  our 

station  it  is  a  sustaining  network  service. 

Mr.  Rawson.  I  would  like  to  ask  one  qualifying  question 
before  the  exhibit  is  received.  I  understood  you  to  say,  Miss 
Cotten,  this  exhibit  is  approximately  correct.  What  do  you 
mean  by  “approximately?”  Where  is  there  some  ques¬ 
tion  in  the  exhibit  that  might  arise? 

The  Witness.  Well,  Albert  Warner,  for  instance,  was  dis¬ 
continued  on  our  station  as  a  news  caster. 

Mr.  Rawson.  Is  there  any  place  else? 

The  Witness.  Not  that  I  can  think  of.  The  “Ben  Chap¬ 
man  Program.  ”  We  are  maintaining  the  sports  program  as 
a  sports  cast,  but  Ben  Chapman  himself  is  not  on  it  any 
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longer.  He  has  had  to  assume  his  duties  as  manager  of  the 
Philadelphia  Phillies. 

Mr.  Rawson.  When  was  the  exhibit  prepared? 

The  Witness.  In  the  first  week  of  February,  covering 
January  31.  Mr.  Chapman  was  with  us  up  until  somewhere 
around  the  first  couple  of  weeks  of  February. 

Mr.  Rawson.  I  have  no  objections. 

The  Presiding  Officer.  The  Exhibit  will  be  received. 

(Whereupon  Exhibit  No.  37  was  received  in  evidence.) 

By  Mr.  Southmayd. 

Q.  In  other  words,  the  exhibit  is  correct  as  of 

699  January  31? 

A.  It  is  correct  as  of  that  date. 

Q.  And  approximately  correct  after  that  date? 

A.  And  minor  changes  since  then. 

Q.  I  hand  you  for  identification  Exhibit  No.  38.  Was  this 
exhibit  prepared  by  you  ? 

(Document  handed  to  witness.) 

A.  It  was  prepared  by  me.  However,  it  was  prepared 
after  consultation  with  Mrs.  Hicks  and  Mr.  Beach. 

Q.  Wliat  is  the  exhibit? 

A.  It  is  a  list  of  public  service  programs  which  we  pro¬ 
pose  on  our  present  wattage. 

Q.  Will  these  programs  be  presented  whether  or  not  you 
are  granted  850  kilocycles  ? 

A.  That  is  correct. 

Q.  Are  the  programs  presently  in  the  making? 

A.  Yes.  I  think  I  have  already  given  you  a  report  on  the 
“Alabama  Report  from  Washington’7  and  “This  Week  in 
Birmingham. 7  7  The  W omen  7s  Club  program  is  being  devel¬ 
oped  through  cooperation  with  local  women’s  clubs.  The 
Children’s  Hospital  Benefit  I  have  explained,  and  also  one 
I  call  “Man’s  Belief,”  which  was  that  15  minutes  daily  re- . 
ligious  program  we  have  left  entirely  up  to  the  Ministers’ 
Union. 

The  Bible  Stories  for  shut-in  children  I  haven’t  explained 
as  yet.  That  is  a  proposed  program  in  which  we  in- 

700  tend  and  have  worked  out  with  the  superintendents 
of  the  local  Children’s  Hospitals,  a  period  early  in  the 
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morning  wlien  all  the  children  will  be  gathered  together 
around  a  speaker,  and  a  Sunday  school  teacher  will  tell  the 
bible  stories. 

The  coverage  for  the  Alabama  Educational  Association 
meetings  is  being  worked  on  through  the  local  school  offi¬ 
cials  in  Birmingham,  and  will  be  covered  by  our  station  as 
completely  as  wTe  are  asked  to  cover  it. 

Q.  Will  all  these  be  sustaining  programs? 

A.  They  will  be. 

•  •  • 

701  By  Mr.  Southmayd. 

Q.  What  do  the  two  columns  indicate? 

A.  One  of  them  indicates,  that  is  simply  indicative  of  the 
program  analysis  sheet  which  I  have.  One  is  broken  down 
into  commercial  and  sustaining,  and  the  other  is  broken 
down  into  a  type. 

Mr.  Lane.  What  do  you  mean  by  “a  type?” 

The  Witness.  A  classification.  A  general  type  of  pro¬ 
gram. 

By  Mr.  Southmayd. 

Q.  Such  as  what? 

A.  Well,  news,  sports,  and  entertainment. 

Q.  Miss  Cotten,  directing  your  attention  to  the  proposed 
schedule  for  the  first  day,  Sunday,  11.  to  12  a.  m.,  what  have 
you  listed? 

A.  I  have  listed  a  local  church  service.  I  list  it  that  way 
because  our  proposal  is  that  we  will  rotate  on  a  month  to 
month  basis  between  the  churches.  The  local  churches  in 
the  city.  So  therefore  I  didn’t  list  any  specific  church. 

Q.  What  are  the  present  arrangements  regarding  that 
particular  hour  on  your  program  schedule? 

702  Mr.  Lane.  I  will  object  to  that  on  the  ground  that 
it  has  already  been  testified  to  by  a  more  competent 

witness. 

Mr.  Southmayd.  I  take  issue  with  Mr.  Lane.  It  has  not 
been  testified  to.  There  was  an  attempt  to  testify  to  it  and 
the  witness  was  cut  short  by  Mr.  Lane  on  cross  examina¬ 
tion.  I  think  that  we  are  certainly  entitled  to  a  full  and 
complete  opportunity  at  this  hearing  to  explain  just  what 
the  status  of  that  11  a.  m.  Sunday  hour  is. 
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The  Presiding  Officer.  Is  that  the  one  where  there  is 
a  dispute  as  to  whether  you  are  going  to  take  Mutual! 

Mr.  Southmayd.  That  is  right. 

Mr.  Lane.  My  recollection  is,  Mr.  Examiner,  that  both 
Mr.  Beach  and  Mrs.  Hicks  testified  to  it,  Mr.  Beach  even 
going  back  a  little  and  reading  his  testimony  out  of  the  1490 
hearing.  He  has  subsequently  testified  and  has  had  the  op¬ 
portunity  of  the  evidence  being  adduced  on  direct  or  redirect 
examination.  Now  this  is  an  attempt  to  impeach  some  tes¬ 
timony  that  has  already  been  put  in  by  the  applicant. 

Mr.  Southmayd.  This  is  not  an  attempt  to  impeach  any 
testimony.  The  only  testimony  that  is  in  the  record  so  far 
is  that  there  is  a  network  show  on  WTNB  at  the  present 
time.  Now  we  are  certainly  not  impeaching  that  testimony. 
We  are  simply  stating  here  present  conditions  and  future 
plans. 

The  Presiding  Officer.  You  may  answer  the  question. 

Mr.  Lane.  May  we  have  the  question  again? 

703  The  Presiding  Officer.  Did  you  state,  Miss  Cot- 
ten,  that  this  is  a  list  of  programs  which  would  be  put 
on  by  this  station  whether  it  obtains  the  increase  in  power 
or  not? 

The  Witness.  I  believe  that  that  was  my  statement. 

The  Presiding  Officer.  The  exhibit  will  be  received. 

(Whereupon  Exhibit  No.  38  was  received  in  evidence.) 

By  Mr.  Southmayd. 

Q.  I  hand  you  for  identification  Exhibit  No.  39.  Was  this 
exhibit  prepared  by  you? 

(Document  handed  to  witness.) 

A.  Yes,  it  was. 

Q.  What  is  the  exhibit? 

A.  This  is  a  proposed  schedule  on  850,  if  the  Commission 
sees  fit  to  grant  our  application. 

Q.  What  does  the  second  page  of  that  exhibit  consist  of? 

A.  That  is  the  same  breakdown  of  log  analysis  according 
to  commercial  and  sustaining  and  general  type  of  programs, 
covering  the  detailed  proposed  schedule. 

Q.  That  is  the  log  analysis  based  on  the  attached  de¬ 
tailed  program  log? 
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A.  That  is  right. 

Q.  Now,  the  program  log  itself — 

Mr.  Rawson.  Just  one  minute.  That  is  a  little  confusing. 
For  the  record,  I  think  you  are  speaking  of  program  logs.  I 
think  you  are  referring  to  a  proposed  program  sched¬ 
ule. 

704  (The  question  referred  to  was  read  by  the  re¬ 
porter.) 

The  Witness.  The  11  to  12  period  is  now  taken  up  with 
two  network  commercial  shows;  “Pilgrims  Hour”  and 
“Lutheran  Hour.”  We  are  working  on  arrangements  with 
the  network — 

Mr.  Lane.  May  we  ask  that  that  be  stricken  from  the 
record  as  not  responsive  to  the  question?  He  asked  what 
was  the  present  condition. 

Mr.  Southmayd.  I  will  change  it. 

By  Mr.  Soutbcviayd. 

Q.  What  plans  are  now  being  made  for  future  programs 
in  that  particular  segment? 

Mr.  Lane.  We  will  object  to  that  on  the  ground  that  it 
has  already  been  testified  to  by  the  owner  of  the  station. 

Mr.  Southmayd.  It  has  not. 

The  Presiding  Officer.  Objection  overruled.  You  may 
answer. 

The  Witness.  We  are  working  out  with  the  local  minis¬ 
ters’  group  preparations  for  a  local  hour’s  broadcast  of  a 
local  church  service.  We  are  working  out  with  the  network 
an  arrangement  whereby  we  will  be  able  to  carry  as  a  play¬ 
back  the  two  commercial  shows  now  involved  in  that  period. 

By  Mr.  Southmayd. 

Q.  You  will  continue  to  carry  the  two  network  shows, 
but  on  transcription,  in  a  different  time  segment  on  Sunday? 

Mr.  Lane.  Is  the  counsel  going  to  testify?  I  would 

705  like  to  have  him  sworn. 

Mr.  Southmayd.  I  am  simply  asking  a  question. 

The  Presiding  Officer.  I  believe  the  witness  has  already 
made  the  statement  upon  which  the  counsel  is  basing  his 
question,  Mr.  Lane. 

Mr.  Lane.  About  transcribing  it? 
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The  Presiding  Officer.  She  said  something  about  mak¬ 
ing  an  arrangement  with  the  network,  and  I  presume  if 
the  program  is  put  on  at  a  later  hour,  it  will  be  a  transcrip¬ 
tion. 

By  Mr.  Southmayd. 

Q.  How  will  the  program  be  played  back? 

A.  We  will  simply  cut  it  off  the  wire  as  it  comes  through 
between  11  and  12  and  we  will  play  it  back  at  the  time  the 
network  has  given  us  permission  to  play  it  back,  as  a  record¬ 
ed  program. 

Q.  Will  you  be  good  enough  to  highlight  any  other  major 
changes  in  the  proposed  program  log  from  the  present  pro¬ 
gram. 

A.  Well,  the  major  changes — most  of  the  programs  that 
are  shown  here — there  are  a  good  many  of  them  that  are 
shown  in  my  present  log.  The  major  changes  are  farm  cov¬ 
erage  and  a  women’s  program,  and  nighttime  set-aside  for 
the  proposed  public  service  programs  which  I  have  listed 
in  a  previous  exhibit.  We  have  in  this  proposed  schedule 
a  farm  news  and  crop  report  program  every  morning, 
706  6:30,  which  program  we  do  not  carry  at  present;  and 

we  have  set  aside  a  half  hour  block  in  the  morning 
period  directed  principally  to  the  women  listening  audience. 

During  the  noon  hour  we  have  a  farmer’s  program  again, 
neither  of  which  programs  we  carry  on  our  station  at  the 
present  time. 

During  the  nighttime  hours,  of  course,  there  is  a  change 
each  night,  but  the  programs  which  are  listed  as  proposed 
programs  will  be  placed  and  have  been  shown  in  various 
nighttime  hours  here  on  this  proposed  schedule. 

Mr.  Southmayd.  I  offer  Exhibit  No.  39  in  evidence  at 
this  time. 

The  Presiding  Officer.  It  will  be  received. 

(Whereupon  Exhibit  No.  39  was  received  in  evidence.) 

By  Mr.  Southmayd. 

Q.  I  hand  you  for  identification  Exhibit  No.  40.  Who 
prepared  this  exhibit? 

(Document  handed  to  witness.) 

A.  Well,  actually  prepared  it,  I  prepared  it.  However, 
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I  did  not  do  so  until  I  had  discussed  with  Mrs.  Hicks  and 
had  gotten  her  ideas  on  what  she  proposed,  and  we  sort  of 
got  together  on  what  both  of  us  proposed,  and  with  Mr. 
Beach  on  what  he  proposed.  The  actual  preparation  of  the 
exhibit,  I  did  that. 

Q.  Just  what  is  the  exhibit? 

707  A.  This  is  a  list  of  proposed  public  service  pro¬ 
grams  if  our  petition  is  granted  on  850.  This  would 

be,  of  course,  as  I  stated  before,  we  would  put  on  the  other 
proposed  programs  anyway.  We  would  put  those  on  850 
also,  but  these  are  directed  more  to  a  regional  audience  than 
the  others. 

Q.  Why  don’t  you  propose  these  programs  for  a  1490. 
operation? 

A.  Because  primarily  some  of  these  programs,  or  most 
of  these  programs,  for  instance  the  “Farm  and  Home 
Hour”  is  directed  to  farmers  and  to  people  in  the  rural 
areas  which  we  do  not  cover  at  present.  Most  of  these  pro¬ 
grams  are  of  a  regional  nature,  and  we  do  not  have  regional 
coverage  at  the  present  time. 

Q.  Is  there  any  element  of  cost  involved? 

A.  Yes.  There  is  considerable  cost  involved  in  these  pro¬ 
grams.  We  are  not  properly  staffed  at  the  present  time  to 
really  develop  these  programs  as  we  have  been  convinced 
they  should  be  developed,  and  there  would  be  considerable 
cost  outside  of  actual  personnel  involved.  There  would  be 
considerable  line  costs  and  recording  costs  involved  in  these 
programs  which  we  don’t  feel  that  we  could  probably 
finance  right  at  the  moment. 

Q.  Directing  your  attention  to  Page  2  of  the  exhibit  of 
the  proposed  program  “Tuskegee  Institute  on  the  Air.” 
Has  any  contact  been  made  with  Tuskegee  Institute 

708  concerning  programs  on  WTNB? 

A.  I  believe  Mrs.  Hicks  has  made  contact  with  Dr. 
Patterson  of  Tuskegee  Institute  regarding  this  program, 
and  any  other  program  or  work  that  we  can  do  with  Tuske¬ 
gee. 

Q.  Are  the  various  programs  more  or  less  self-explana¬ 
tory  from  the  exhibit? 

A.  I  believe  they  are,  Mr.  Southmayd. 
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Mr.  Southmayd.  I  offer  in  evidence  at  this  time  Exhibit 
No.  40. 

Mr.  Rawson.  No  objections. 

The  Presiding  Officer.  Exhibit  No.  40  will  be  received 
in  evidence. 

(Whereupon  Exhibit  No.  40  was  received  in  evidence.) 

By  Mr.  Southmayd. 

Q.  Miss  Cotten,  I  hand  you  for  identification  Exhibit  No. 
41.  Was  this  exhibit  compiled  by  you? 

(Document  handed  to  witness.) 

A.  Yes,  it  was. 

Q.  What  is  the  exhibit? 

A.  This  is  an  exhibit  of  the  local  civic,  community  and 
religious  organizations  which  have  been  given  time  on  a  sus¬ 
taining  basis  on  WTNB. 

Q.  I  notice  that  the  exhibit  is  in  two  sections.  What  is 
the  distinction? 

A.  The  B  section,  or  the  latter  section,  is  devoted 
709  to  groups  who  have  been  offered  time  but  who  have 
not  availed  themselves  of  the  time  as  yet. 

Q.  Directing  your  attention  to  the  heading  “A-IX  Ala¬ 
bama  State  Fair.”  What  part  did  WTNB  play  in  that  en¬ 
terprise  ? 

A.  The  Alabama  State  Fair  is  similar  to  all  other  State 
Fairs.  It  lasts  for  a  week.  We  had  a  regular  broadcast 
from  the  Fair  grounds,  involving  exhibits  out  there  at  the 
Fair  grounds.  The  thing  that  we  are  most  proud  of,  I  think, 
perhaps  is  the  fact  that  we  maintained  at  the  Fair  grounds 
a  booth,  a  WTNB  booth,  which  we  operated  as  a  lost  and 
found  affair. 

We  had  a  loudspeaker  system  set  up  throughout  the  en¬ 
tire  Fair  grounds  and  during  the  course  of  our  operation 
there,  we  returned  250  lost  children  to  their  parents.  That 
work  was  not  broadcast  service.  It  was  simply  a  service 
which  we  are  pretty  proud  of. 

Q.  On  Page  2  there  is  an  indication  that  time  has  been 
offered  to  the  Birmingham  Public  School  System  under  the 
heading  “B.”  Could  you  give  us  the  details  of  that? 

Mr.  Lane.  We  will  object  to  any  testimony  on  that. 
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The  Presiding  Officer.  If  the  witness  has  contacted — 

Mr.  Lane.  There  is  no  evidence  in  the  record  to  date. 

The  Presiding  Officer.  When  we  get  her  answer,  we  will 
be  able  to  tell  what  she  has  done. 

The  Witness.  During  the  fairly  recent  coal  crisis 
710  that  we  went  through,  the  problem  of  heating  schools 
was  paramount  and  it  occurred  to  us  at  our  station 
that  perhaps  the  local  schools  would  be  shut  down.  I  con¬ 
tacted  by  phone  the  superintendents  of  the  county  schools 
and  city  schools  and  offered  them  the  services  of  WTNB 
in  broadcasting  any  amount  of  educational  work  which  they 
wished  to  broadcast  in  the  event  that  the  schools  were  closed 
down. 

Mr.  Shacklett,  our  Assistant  Manager — 

Mr.  Lane.  We  will  object  to  that  testimony  as  to  what 
Mr.  Shacklett  did. 

The  Presiding  Officer.  Unless  it  was  done  in  the  witness’ 
presence. 

The  Witness.  It  was  not  done  in  my  presence. 

The  Presiding  Officer.  The  objection  is  sustained. 

Mr.  Southmayd.  I  offer  in  evidence  Exhibit  No.  41  at  this 
time. 


•  •  • 
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714  The  Presiding  Officer.  The  exhibit  will  be  re¬ 
ceived  in  evidence. 

(Whereupon  Exhibit  No.  41  was  received  in  evidence.) 

Mr.  Lane.  May  the  exception  be  noted  as  far  as  part  B 
is  concerned? 

By  Mr.  Southmayd. 

Q.  Miss  Cotten,  I  hand  you  for  identification  Exhibit  No. 
42.  Was  this  exhibit  prepared  by  you? 

(Document  handed  to  witness.) 

A.  Yes,  it  was. 

Q.  What  is  the  exhibit? 

A.  This  is  a  list  showing  the  governmental  organizations 
and  civic,  both  city,  county,  State,  and  National,  in  govern¬ 
mental  organizations  which  have  used  time  on  our  station. 

Q.  On  Page  2,  what  does  the  exhibit  contain? 

A.  It  is  similar  to  the  previous  exhibit.  It  shows  or¬ 
ganizations  which  have  not  yet  used  time,  although  they 
have  been  offered  time. 

Mr.  Lane.  The  same  objection,  Mr.  Examiner.  No  foun¬ 
dation  laid  and  improper  production  of  evidence,  and  I 
move  that  it  be  stricken. 

Mr.  Southmayd.  Perhaps  if  counsel  gives  me  an  oppor¬ 
tunity  to  lay  a  foundation,  I  might  lay  it. 

The  Presiding  Officer.  Proceed. 


715 


216 


By  Mr.  Southmayd. 

Q.  In  B-I  the  local  municipal  governments,  what  was  the 
nature  of  the  contact  made  and  the  time  offered? 

A.  That  particular  program  is  the  same  as  has  been  re¬ 
ferred  to  before.  Contact  was  made  with  Mr.  Green,  the 
man  who  was  in  charge  of  the  Civic  Commission. 

Mr.  Lane.  Will  you  clarify  that,  Mr.  Attorney,  please? 

By  Mr.  Southmayd. 

Q.  Mr.  Green.  What  is  his  position  on  the  Civic  Commis¬ 
sion? 

A.  He  is  President  of  the  three  man  City  Commission  of 
Birmingham,  Alabama. 

The  Presiding  Officer.  Who  made  the  contact,  please? 

The  Witness.  Mr.  Shacklett,  our  Assistant  Manager. 

Mr.  Lane.  We  wdll  object. 

The  Presiding  Officer.  Objection  sustained,  unless  he 
made  it  in  the  witness’  presence. 

By  Mr.  Squthmayd. 

Q.  Did  he  make  the  contact  in  your  presence,  Miss  Cot- 
ten? 

A.  No,  sir. 

Q.  Do  you  know  of  your  own  knowledge  that  he  made 
such  a  contact? 

The  Presiding  Officer.  I  beg  your  pardon.  Will 
716  you  repeat  that  question? 

(The  last  question  was  read  by  the  reporter.) 

Mr.  Lane.  I  object  to  the  question. 

The  Presiding  Officer.  The  objection  is  sustained. 

By  Mr.  Southmayd. 

Q.  Now,  the  National  organizations,  B-II.  What  was  the 
nature  of  the  contact  with  that  organization,  Veterans  Ad¬ 
ministration  ? 

A.  They  contacted  me  and  requested  me  if  we  could  use 
a  15  minute  weekly  program.  For  your  information,  that 
program  was  started  on  February  20,  and  is  now  covered. 

Q.  What  is  the  name  of  that  program? 

A.  It  is  in  behalf  of  G.  I.  Insurance  and  it  goes  under  this 
heading  each  week.  It  stars  transcribed  artists  such  as 
Bing  Crosby  and  Bob  Hope,  and  entirely  on  a  sustaining 
basis. 
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Q.  What  time  of  day  is  that  broadcast? 

A.  That  is  being  broadcast,  I  believe,  between  6  and  7  on 
Friday  evenings.  I  am  not  sure  about  the  date.  I  know 
that  it  is  in  the  evening  hours. 

Q.  One  week  day  a  week? 

A.  That  is  right. 

Mr.  Southmayd.  At  this  time  I  offer  in  evidence  Exhibit 
No.  42. 

Mr.  Lane.  My  objection  still  holds,  Mr.  Examiner. 
717  The  Presiding  Officer.  The  Exhibit  will  be  re¬ 
ceived  in  evidence. 

(Whereupon  Exhibit  No.  42  was  received  in  evidence.) 

•  •  • 

723  CROSS  EXAMINATION 
By  Mr.  Lane. 

Q.  Miss  Cotten,  you  went  with  WTNB  in  September  of 
1946? 

A.  That  is  right. 

Q.  Do  you  remember  what  date  it  was? 

724  A.  We  started  broadcasting  the  evening  of  Sep¬ 
tember  3.  I  think  I  joined  the  staff  of  WTNB  the 

week  preceding  the  time  of  going  on  the  air. 

Q.  That  would  be  in  August  then? 

A.  That  would  be  in  August.  I  am  sorry. 

Q.  What  date  in  August  did  you  first  become  employed 
by  Mr.  Beach? 

A.  I  don’t  know  the  exact  date.  Whatever  was  the  Mon¬ 
day  preceding  September  3. 

Q.  You  were  with  the  station  about  a  week  prior  to  its 
going  on  the  air? 

A.  That  is  right. 

Q.  Who  employed  you? 

A.  I  was  employed  directly,  I  suppose,  you  would  call 
it,  by  Mrs.  Hicks.  However,  my  application  had  been  placed 
before  Mrs.  Hicks  and  Mr.  Beach. 

Q.  You  mean,  it  had  been  referred  to  both  Mrs.  Hicks 
and  Mr.  Beach,  when  you  say  “placed?” 

A.  Yes.  I  meant  my  direct  contact,  as  far  as  actually 
being  hired  was  concerned,  was  Mrs.  Hicks,  but  I  placed 
my  application  with  the  Beach  Broadcasting  Company. 
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Q.  When  did  you  place  your  application? 

A.  Shortly  after  I  heard  that  they  were  going  on  the  air. 
Some  time  around  about  June,  when  I  notice  it  in  the 
paper.  Whenever  it  was  published,  that  the  new 

725  broadcasting  station  was  coming  to  Birmingham,  I 
started  making  my  contacts. 

Q.  Did  you  see  Mr.  Beach  at  that  time? 

A.  No,  I  didn’t  see  him  at  that  time. 

Q.  When  was  your  first  contact  with  Mr.  Beach,  person¬ 
ally,  Miss  Cotten? 

A.  Well,  it  was  some  time  in  August,  I  believe. 

Q.  A  week  or  two  weeks  before  you  were  actually  hired? 
A.  Well,  I  think  it  was  nearer  the  first  part  of  August. 
Q.  Nearer  the  first  part  of  August? 

A.  Yes.  I  was  under  the  impression  I  had  the  job  be¬ 
ginning  of  the  last  week  of  August.  I  mean,  I  was  not  on 
the  payroll,  but  the  job,  I  think,  had  been  jelled. 

Q.  Had  you  been  assured  of  the  position  prior  to  seeing 
Mr.  Beach? 

A.  No.  I  had  not  been  assured  of  it. 

Q.  Did  Mr.  Beach  assure  you  of  the  position? 

A.  Mr.  Beach  and  Mrs.  Hicks  assured  me  of  the  position. 
Q.  They  jointly  did  it  at  the  same  time? 

A.  Yes. 

Q.  At  the  same  meeting? 

A.  Not  at  the  same  meeting.  They  both  assured  me  of 
that. 

Q.  Which  assured  you  first? 

A.  I  believe  Mrs.  Hicks  assured  me  first,  because  Mrs. 
Hicks  was  the  one  whom  I  saw  first  at  that  particu¬ 
lar — 

726  Q.  And  Mr.  Beach  confirmed  it? 

A.  That  is  right. 

Q.  Did  you  discuss  programming  questions  at  that  time 
with  either  Mrs.  Hicks  or  Mr.  Beach? 

A.  No.  Not  specific  programming  questions,  Mr.  Lane. 
When  I  was  hired  at  the  station,  I  was  hired  as  a  copywriter 
more  or  less.  My  duties  have  changed  since  I  have  been 
there  and  I  have  been  promoted,  and  the  general  policies 
of  the  station  as  to  what  they  wanted,  and  what  they  wanted 
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to  build  out  of  the  station,  were  generally  discussed,  but  as 
for  actual  detailed  programming  work,  no. 

Q.  Did  they  discuss  with  you  at  that  time  their  ambitions 
for  station  WTNB? 

A.  I  was  in  the  status  of  an  employee.  They  wouldn’t 
discuss  the  matter  as  much  with  me  as  they  probably — I 
mean,  not  in  great  detail,  but  generally  I  knew  they  wanted 
to  build  a  good  station. 

Q.  You  were  hired  originally  as  Traffic  Manager? 

A.  No,  I  was  not. 

Q.  You  were  hired  as  a  copywriter? 

A.  That  is  right. 

Q.  When  did  you  take  over  the  duties  of  Traffic  Mana¬ 
ger? 

A.  About  a  month  after  I  was  there. 

Q.  About  the  first  of  October? 

A.  Some  time  between  the  last  part  of  September 
727  and  the  first  part  of  October. 

Q.  Have  you  ever  discussed  with  Mr.  Beach,  per¬ 
sonally,  his  policy  regarding  programming  the  so-called  850 
station? 

A.  Yes,  sir. 

Q.  At  length? 

A.  Not  at  length.  No. 

Q.  Has  he  ever  outlined  to  you  his  ideas  on  programming 
the  850  station? 

A.  Not  in  specific  detail.  In  general,  yes,  but  not  in 
specific  detail. 

Q.  Has  he  ever  suggested  to  you  the  amount  of  com¬ 
mercial  versus  sustaining  time  that  should  be  included  on 
an  850  station? 

A.  Well,  yes.  The  policy  that  was  set  forth  by  Mr.  Beach 
and  Mrs.  Hicks,  it  has  always  been  my  understanding — 

Q.  I  am  referring  specifically  now  to  Mr.  Beach. 

A.  Mr.  Beach  set  the  policies. 

Q.  Wlien  did  he  first  set  the  policy  in  so  far  as  you  know, 
regarding  the  programming  for  an  850  station? 

A.  In  so  far  as  I  know? 

Q.  That  is  right. 
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A.  It  was  when  the  matter  was  under  discussion.  I  mean, 
when  they  first  came  to  me  and  said  that  “We  are  going  to 
try  to  get  the  850.” 

Q.  When  was  that? 

728  A.  Well,  discussing  that  with  me  was  some  time 
in  December,  I  believe,  in  a  general  sort  of  way,  of 

course. 

Q.  Did  you  or  did  you  not  know  prior  to  that  date  that  ho 
already  had  an  application,  or  purported  application  on  file 
with  the  Commission? 

A.  I  knew  it  in  a  general  way.  Yes. 

Q.  Did  you  discuss  it  with  him  at  any  time  prior  to  De¬ 
cember? 

A.  No,  sir.  I  did  not. 

Q.  Did  you  discuss  it  with  Mrs.  Hicks  prior  to  Decem¬ 
ber? 

A.  I  am  sure  I  did. 

Q.  When  was  the  first  time  you  ever  discussed  program¬ 
ming,  in  so  far  as  an  850  station  was  concerned,  with  Mrs. 
Hicks? 

A.  Mr.  Lane,  that  would  be  very  hard  to  say. 

Q.  Approximately? 

A.  I  couldn’t  give  you  any  idea. 

Q.  Was  it  within  a  week  after  your  first — 

A.  When  our  hearing  was  set  for  February  27,  we  knew 
that  the  issue  was  going  to  come  up  very  soon,  or  at  least  we 
had  an  approximate  date. 

Q.  I  wish  when  you  say  “we”  you  would  be  specific  as 
to  just  whom  you  are  referring  to. 

A.  Well,  everyone  at  the  station  knew  that,  Mr. 

729  Lane,  that  the  hearing  had  been  set  for  February  27, 
which  gave  a  definite  date,  and  a  definite  goal  line  to 

work  for.  We  knew  that  not  before  that  date  would  we  be 
given  the  850;  and  of  course  it  doesn’t  mean  you  are  going 
to  be  given  it  on  that  date,  but  it  does  mean  not  before  that 
date. 

Q.  What  I  am  trying  to  get  at,  Miss  Cotten,  is  this :  You 
have  introduced  a  lot  of  exhibits  prepared  by  you  for  pros¬ 
pective  programming  of  an  850  station.  When  did  you  first 
discuss  the  preparation  of  any  of  those  exhibits  with  either 
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Mrs.  Hicks  or  Mr.  Beach,  and  please  be  specific  as  to  which 
one  you  discussed  it  with? 

A.  I  first  discussed  it  with  Mrs.  Hicks,  and  I  would  say 
that  I  discussed  it  in  the  month  of  December. 

Q.  That  was  the  first  discussion  you  ever  had  on  pro¬ 
gramming  an  850  station? 

A.  That  is  right. 

Q.  Did  you  ever  see  Mr.  Beach’s  purported  application 
in  this  case? 

A.  No,  sir. 

Q.  Did  Mrs.  Hicks  ever  show  you  a  statement  prepared, 
which  was  an  analysis  of  the  average  hours  proposed  to  be 
devoted  monthly  to  the  type  of  program  indicated,  includ¬ 
ing  the  percentage  of  the  total  monthly  time  during  which 
it  is  proposed  to  carry  commercial  programs? 

A.  She  never  showed  me  anything  of  that  sort. 

730  Q.  I  show  you  herewith  Exhibit  C-2,  attached  to  the 
application  of  Mr.  Beach  in  this  instance,  and  ask 
you  if  you  have  ever  seen  that  document  before  or  anything 
similar  to  it,  Miss  Cotten? 

(Document  shown  to  witness.) 

A.  No,  sir.  I  have  not. 

O.  Do  you  know  who  prepared  that? 

A.  I  do  not. 

Q.  As  an  expert  on  programming,  will  you  read  that  ex¬ 
hibit  and  be  prepared  to  answer  a  few  questions  on  it? 

The  Presiding  Officer.  We  will  have  a  short  recess  at 
this  time. 

(Whereupon  a  recess  was  had.) 

The  Presiding  Officer.  On  the  record. 

By  Mr.  Lane. 

Q.  Miss  Cotten,  you  have  read  that  statement,  as  it  ap¬ 
pears  in  Exhibit  0-2? 

A.  That  is  right. 

Q.  Did  you  have  any  such  programming  in  mind  when  you 
prepared  the  exhibits  that  have  been  presented  by  you  this 
morning? 

A.  No.  Not — 

Q.  Do  you  believe  that  the  exhibits  prepared  by  you  would 
conform  to  that  analysis  of  programming? 
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A.  Generally  speaking,  yes. 

731  Q.  In  the  exhibits  that  you  presented  this  morn¬ 
ing;  they  are  predicated  on  broadcasting  how  many 

hours  a  day? 

A.  We  broadcast  IS  hours  a  day,  except  on  Sunday,  17 
hours  a  day. 

Q.  Which  is  a  total  of  how  many  hours? 

A.  125  hours  a  week. 

Q.  Which  is  roughly  540  odd  hours  a  month? 

A.  You  will  have  to  do  the  figuring.  I  am  not  very 
good  with  figures  in  my  head. 

Q.  Your  programming,  as  outlined  in  the  exhibits  to¬ 
day,  is  predicated  upon  a  broadcast  of  18  hours  a  day, 
roughly? 

A.  That  is  right.  125  hours  a  week. 

Q.  Miss  Gotten,  if  30  hours  of  programming  represents 
5  per  cent  of  the  total,  I  take  it  that  that  would  involve 
600  hours  of  broadcasting  a  month.  I  call  your  attention 
to  the  last  paragraph  of  the  exhibit  before  you  in  which 
it  provides  that  30  hours  or  5  per  cent  of  the  programming 
will  be  devoted  to  education.  What  would  you  do  with  the 
difference  in  time  between  the  540  odd  hours  a  month  and 
the  600  hours  that  is  called  for  under  this  exhibit? 

Mr.  Southmayd.  Mr.  Examiner,  I  object  to  that  ques¬ 
tion.  It  is  perfectly  apparent  from  the  exhibit  introduced 
here  this  morning  that  the  applicant  proposes  the  exact 
number  of  hours  for  operation  per  week  set  forth  in 

732  the  exhibit.  It  is  equally  clear  that  anything  in  the 
exhibits  introduced  here  today,  which  is  at  variance 

with  the  application  form,  supersedes  the  application  form. 
After  all,  that  is  the  purpose  of  this  hearing. 

The  Presiding  Officer.  I  think  counsel  is  entitled  to  ask 
for  any  variance  and  the  reasons  for  the  variances. 

Mr.  Southmayd.  I  don’t  see  there  is  any  variance.  In 
Exhibit  39,  Page  2,  there  is  set  forth  clearly  and  distinctly, 
without  any  room  for  doubt  as  to  the  percentage  of  time 
proposed  for  the  various  types  of  programs.  The  fact 
that  it  may  have  proposed  some  additional  hours  in  the 
application,  seems  to  me  immaterial.  I  am  not  even  sure 
that  they  would  propose  additional  hours. 
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The  Presiding  Officer.  I  understand  his  point  was  as 
follows:  You  have  5  per  cent  for  educational  in  the  ap¬ 
plication  and  3  per  cent  in  Exhibit  39.  He  wants  to  know 
why.  Is  that  your  question? 

Mr.  Lane.  That  is  correct. 

Mr.  Southmayd.  As  I  see  Exhibit  C,  it  suggests  5.20 
hours  of  broadcast  time.  Now,  125  hours  a  week  for  4 
weeks  is  roughly  500  hours,  so  that  there  is  a  variance  of 
about  20  hours  between  the  schedule  set  forth  in  the  ap¬ 
plication  and  the  schedule  here  set  forth.  I  don’t  see  that 
is  anything  particular  to  quibble  about.  As  I  have  in¬ 
dicated,  the  schedule  here  introduced  certainly 

733  supersedes  any  program  schedule  in  the  application. 

If  counsel  wants  to  ask  questions  about  any  of 
these  exhibits,  I  have  no  objection. 

The  Presiding  Officer.  The  objection  is  overruled.  You 
may  answer  the  question. 

The  Witness.  Will  you  state  the  question  again  for  me, 
please? 

Mr.  Lane.  Will  you  please  read  the  question  to  the  wit¬ 
ness,  Mr.  Reporter? 

(Whereupon  the  question  referred  to  was  read  to  the 
witness  by  the  reporter.) 

The  Witness.  I  am  afraid  I  don’t  understand  the  ques¬ 
tion  exactly. 

The  Presiding  Officer  Suppose  you  try  to  reframe  the 
question,  counsel?  Maybe  it  would  be  simpler. 

By  Mr.  Lane. 

Q.  All  right.  I  will  withdraw  the  question.  Miss  Cotten, 
you  have  had  an  opportunity  to  read  this  Exhibit  C.  How 
many  hours  of  broadcasting  does  the  exhibit  call  for? 

A.  That  particular  exhibit  I  just  read,  Exhibit  0? 

Q.  Yes.  Total  hours  per  month? 

A.  I  believe  it  is  260  hours.  I  am  not  sure. 

(Document  shown  to  witness  by  Mr.  Southmayd.) 

That  would  be  approximately.  260 — it  is  50  per  cent. 
Then  you  would  have  520  hours.  Is  that  right? 

734  Q.  I  will  accept  that  very  gladly.  My  mathemat¬ 
ics  checks.  Just  leave  that  exhibit  with  the  witness, 
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counsel,  will  you!  I  want  to  cross  examine  her  on  it.  Un¬ 
less  you  want  to  testify  according  to  it? 

Mr.  Southmayd.  All  right. 

By  Mr.  Lane. 

Q.  You  are  arriving  at  the  total  number  of  hours  of 
broadcasting  per  month  by  doubling  the  260  hours  called 
for  as  50  per  cent  in  the  second  paragraph  of  that  exhibit. 
Is  that  correct? 

A.  That  is  the  way  I  was  figuring  it  at  that  time.  I 
possibly  might  have  been  incorrect.  I  don’t  know. 

Mr.  Rawson.  I  think  we  had  better  make  it  clear  the  ex¬ 
hibit  we  are  referring  to  is  the  application. 

Mr.  Lane.  It  is  Exhibit  C  attached  to  the  application  of 
Mr.  Beach  in  this  case. 

Mr.  Rawson.  That  is  right. 

By  Mr.  Lane. 

Q.  Now,  by  the  same  method  of  computation,  Miss 
Cotten,  will  you  take  the  hours  and  percentages  as  con¬ 
tained  in  the  last  paragraph  of  the  exhibit  and  estimate — 
on  your  copy  it  is  the  last  five  lines — and  estimate  the 
number  of  hours  of  broadcasting  that  there  would  be  per 
month? 

A.  Approximately  170. 

Q.  If  30  hours  represents  5  per  cent  of  the  time, 
735  do  you  agree  with  me  that  100  per  cent  would  rep¬ 
resent  600  hours  of  broadcasting  per  month? 

A.  Mr.  Lane,  I  am  not  a  mathematics  expert.  I  might 
as  well  admit  it  right  here  and  now. 

Q.  Can  we  stipulate  that  is  the  formula? 

Mr.  Southmayd.  Mr.  Examiner,  I  object  to  this  line  of 
questioning.  What  difference  does  it  make?  Assuming 
that  in  that  exhibit  there  is  specified  600  hours  of  opera¬ 
tion,  the  important  factor  is  this  is  the  proposal  set  forth 
in  the  hearing.  If  he  wants  to  question  her  about  the 
proposal  set  forth  in  this  hearing,  such  as  the  proposal 
for  850  operation,  I  have  no  objection,  but  if  he  is  at¬ 
tempting  to  juggle  600  as  against  542,  it  is  simply  im¬ 
material  and  it  seems  an  attempt  to  confuse  the  witness. 
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Mr.  Lane.  Mr.  Examiner,  this  witness  has  been  offered 
as  an  expert  on  programming  in  connection  with  this  ap¬ 
plication.  There  is  in  the  application  by  Mr.  Beach  a 
statement  of  policy  regarding  his  programming  and  the 
number  of  broadcast  hours  he  will  operate  per  month. 

Mr.  Southmayd.  That  is  true  . 

Mr.  Lane.  I  presume  that  the  two  must  tie  in  together. 
There  has  never  been  any  submission  by  counsel  or  Mr. 
Beach  of  any  amendment  to  his  original  application.  I 
do  not  believe  it  can  be  done  by  inference  of  counsel. 

Mr.  Southmayd.  Is  counsel  maintaining  that  that 
736  application  sets  forth  we  will  operate  600  hours  a 
month? 

Mr.  Lane.  For  the  benefit  of  counsel,  I  will  state  that 
Exhibit  C,  when  followed  through  mathematically,  gives 
you  the  following  computation:  That  you  will  operate 
600  hours  a  month;  that  you  will  operate  565  hours  a 
month;  that  you  will  operate  520  hours  a  month;  that  you 
will  operate  517  a  month;  that  you  will  operate  333  hours 
a  month;  and  that  none  of  the  figures  in  that  computation 
can  be  reconciled. 

Mr.  Southmayd.  For  the  benefit  of  counsel  and  to  save 
time,  I  might  point  out  that  the  most  direct  method  in 
determining  purpose  and  hours  of  operation  is  set  forth 
directly  in  the  application  itself.  Section  23-B  of  Form 
304,  which  says:  “State  the  number  of  hours  per  month 
to  be  devoted  to  all  programs.’ *  324  plus  218,  in  my  way 
of  figuring,  comes  to  542.  That  is  the  exact  number  of 
hours  specified.  You  don’t  have  to  go  into  a  lot  of  calcula¬ 
tion  to  see  it. 

Mr.  Lane.  May  I  ask  of  counsel  at  this  time  what  is  the 
purpose  of  Exhibit  C? 

Mr.  Southmayd.  The  purpose  of  Exhibit  C  apparently  is 
to  indicate  the  percentage  of  time  to  be  devoted  to  the 
various  categories. 

Mr.  Lane.  If  you  are  testifying,  I  will  put  you  on  the 
stand.  If  you  are  operating  542  hours  a  month,  as  shown 
on  your  Page  22  of  the  exhibit,  and  you  submit  that  5  per 
cent  or  30  hours  represent  a  particular  type  of  pro- 
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737  gram,  how  do  you  arrive  at  that  figure  out  of  542 
hours? 

Mr.  Southmayd.  I  submit  that  542  hours  set  forth  in 
application  form  is  in  exact  accordance  with  the  proposed 
schedule  for  850  introduced  at  this  hearing. 

Mr.  Lane.  Then  do  I  understand  that  counsel  wishes  to 
withdraw  Exhibit  C  and  declare  it  in  error? 

Mr.  Southmayd.  I  do  state  here  that  if  there  be  any  dif¬ 
ference  between  Exhibit  C  and  Exhibit  39,  Exhibit  39  cer¬ 
tainly  supersedes  Exhibit  C. 

Mr.  Rawson.  I  think  Mr.  Lane  is  entitled  to  an  explana¬ 
tion  as  to  why  there  is  a  variance  between  the  two  exhibits. 
However,  it  may  be  that  this  particular  witness  can’t  ex¬ 
plain  it,  and  maybe  we  will  have  to  call  Mrs.  Hicks  back  to 
the  stand. 

Mr.  Soutiimayd.  If  he  just  simply  wants  to  ask  the  wit¬ 
ness  why  there  is  a  variance,  that  is  all  right,  but  an  at¬ 
tempt  to  juggle  figures  around  and  convince  her  600  hours 
is  proposed  when,  as  a  matter  of  fact  the  application 
explicitly  says  542  hours,  then  I  object. 

The  Presiding  Officer.  He  can  show  any  discrepancy  he 
wants  between  the  application  or  various  portions  of  it 
and  the  exhibit  herein  and  ask  for  explanations.  Maybe 
this  isn’t  the  witness.  If  the  witness  can’t  answer,  perhaps 
Mrs.  Hicks  can. 

Mr.  Lane.  Do  you  wish  me  to  persist  in  this.  Does  the 
counsel  wish  to  put  another  witness  on? 

738  Mr.  Southmayd.  I  object  to  your  asking  unclear 
questions  of  this  witness. 

Mr.  Rawson.  Maybe  we  can  prepare  a  compilation. 

Mr.  Lane.  I  purposely  did  not  go  into  this  with  the  other 
witnesses.  I  purposely  left  off  all  the  cross  examination 
regarding  programming  because  my  recollection  was  that 
on  the  first  day  counsel  said  they  would  have  a  program 
witness  who  would  answer  all  questions  pertaining  to  it. 

Mr.  Southmayd.  That  is  true.  This  witness  is  prepared 
to  do  it. 

Mr.  Lane.  Now  I  find  there  is  an  exhibit  in  the  applica¬ 
tion  and  a  series  of  exhibits  offered  in  testimony  today  and 
I  can’t  even  find  out  why  the  difference  between  the  hours 
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specified  in  the  original  application  and  the  hours  speci¬ 
fied  in  the  exhibits. 

Mr.  Southmayd.  All  right.  We  will  stipulate  that  there 
is  such  a  difference.  The  fact  remains  that  the  exhibit 
here  introduced  supersedes  the  previous  exhibit.  Let  us 
proceed  from  there. 

Mr.  Rawson.  I  of  course  don’t  accept  the  stipulation. 

Mr.  Lane.  I  accept  the  statement  of  counsel  that  there 
is  a  discrepancy  between  the  sworn  statement  of  Mr.  Beach, 
as  contained  in  the  application,  and  what  they  are  now 
prepared  to  do;  if  that  is  what  he  wishes  to  make,  I  will 
be  glad  to  accept  it. 

739  Mr.  Southmayd.  I  will  agree  entirely  there  is  a 
difference  between  the  two.  I  will  also  state  that 

the  exhibits  introduced  in  this  hearing  represent  the  in¬ 
tentions  of  the  applicant. 

The  Presiding  Officer.  Miss  Cotten,  do  you  know  the 
reason  for  these  variances? 

The  Witness.  No,  sir.  I  do  not. 

By  Mr.  Lane. 

Q.  You  at  no  time  have  seen  this  Exhibit  C  prior  to  this 
hearing? 

A.  No,  sir.  I  have  not. 

Q.  At  no  time  did  Mr.  Beach  or  Mrs.  Hicks  in  request¬ 
ing  you  to  prepare  exhibits  for  this  hearing  give  you  a  copy 
or  the  substance  of  Exhibit  0  for  the  purpose  of  helping 
you  prepare  the  exhibits? 

A.  No,  sir. 

Q.  Then  you  don’t  know  whether  the  exhibits  as  pre¬ 
pared  by  you  conform  with  the  breakdown  as  contained  in 
Exhibit  C  or  not? 

A.  No,  I  do  not.  I  have  never  seen  Exhibit  C  before. 

Mr.  Rawson.  I  don’t  believe  Miss  Cotten  was  employed 
by  station  WTNB  at  the  time  that  the  exhibits  in  the  ap¬ 
plication  were  prepared.  Tt  was  prepared  on  or  before 
August  24. 

Mr.  Lane.  No.  I  am  not  sure  that  that  is  the  fact.  As 
I  have  stated  for  the  record,  I  am  not  sure  that  that 

740  is  the  fact,  but  I  would  assume  that  in  preparing  the 
exhibits,  the  witness  would  have  been  given  the 
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master  copy  in  order  that  she  might  prepare  exhibits  that 
would  fit. 

Mr.  Southmayd.  Has  Mr.  Beach  examined  the  proposed 
exhibits  submitted  here? 

The  Witness.  He  has  seen  them.  I  don’t  know  what 
you  would  call  examining  them.  I  don’t  know  what  you 
mean  by  that. 

Mr.  Southmayd.  Have  you  checked  with  Mr.  Beach  on 
all  of  the  exhibits  introduced  today? 

The  Witness.  I  personally  have  not  checked  with  him 
on  each  one  individually.  No. 

Mr.  Southmayd.  He  has  seen  all  of  the  exhibits  intro¬ 
duced  today? 

The  Witness.  I  believe  he  has. 

Mr.  Lane.  Which  is  the  correct  statement?  She  person¬ 
ally  doesn’t  know,  or  she  believes  he  has? 

Mr.  Southmayd.  She  said  she  personally  didn’t  check 
with  him  and  then  I  asked  her  if  he  has  seen  all  the  exhibits 
introduced  today. 

Mr.  Lane.  Do  you  know  of  your  own  knowledge  whether 
he  has  seen  them  or  not?  That  is  what  I  think  counsel 
wants  you  to  state. 

The  Witness.  He  didn’t  read  them  all  in  my  presence. 

By  Mr.  Lane. 

Q.  Did  you  personally  deliver  them  all  to  him? 
741  A.  No,  I  did  not. 

Q.  Then  I  take  it  you  really  have  no  way  of  know¬ 
ing  whether  he  has  or  has  not  examined  any  of  the  exhibits 
personally? 

A.  I  am  pretty  sure  that  he  has  examined  some  of  them. 

Q.  Please  don’t  testify  as  to  a  conclusion.  I  would  like 
you  to  state  specifically,  if  you  know,  and  if  you  do  know 
why,  please  so  state.  If  you  don’t  know,  just  state  that 
you  don’t  know  of  your  own  knowledge  whether  Mr.  Beach 
examined  them  or  not. 

A.  I  do  not  know. 

Q.  Factually,  do  you  know  whether  Mr.  Beach  has  ap¬ 
proved  all  the  exhibits  that  were  introduced  here  today  as 
being  within  station  policy? 
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A.  By  “ factually”  you  mean  generally? 

Q.  Has  he  told  you? 

A.  He  has  not  told  me  personally.  No. 

Q.  You  received  your  orders  to  prepare  these  exhibits 
from  Mrs.  Hicks? 

A.  Yes. 

Q.  Do  you  know  whether  Mrs.  Hicks  has  gone  over  them 
personally? 

A.  With  me? 

Q.  Yes.  Individually,  in  detail. 

A.  Yes.  We  have  been  over  them. 

742  Q.  In  detail? 

A.  Yes. 

Q.  In  your  persence? 

A.  Yes. 

Q.  I  will  at  this  time  move  to  strike  all  the  exhibits  on 
the  ground  that  they  are,  so  far  as  the  evidence  adduced 
at  this  hearing  is  concerned,  not  within  the  knowledge  of 
the  applicant. 

Mr.  Southmayd.  Perhaps  I  can  clarify  that  on  examina¬ 
tion,  Mr.  Examiner.  Miss  Cotten,  when  Mr.  Fisher  was  in 
Birmingham  a  couple  of  weeks  ago — 

Mr.  Rawson.  Who  is  Mr.  Fisher? 

Mr.  Southmayd.  Ben  S.  Fisher.  Did  you  and  Mr.  Fisher 
and  Mr.  Beach  and  Mrs.  Hicks  sit  down  and  go  over  all 
these  exhibits? 

The  Witness.  Yes,  we  did. 

Mr.  Southmayd.  And  did  Mr.  Beach  approve  those  ex¬ 
hibits  at  that  time? 

The  Witness.  Yes,  he  did. 

Mr.  Lane.  That  is  an  attempt  to  impeach  his  own  wit¬ 
ness.  She  has  just  testified  that  she  never  received  any 
assurance  from  Mr.  Beach  that  he  approved  the  exhibits, 
at  all.  I  resent  counsel’s  attempt  to  lead  his  witness  into 
a  trap. 

Mr.  Southmayd.  I  am  not  leading  my  witness  into  a  trap. 
I  am  refreshing  her  recollection. 

743  Mr.  Lane.  She  has  contradicted  her  testimony  en¬ 
tirely. 
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Mr.  Southmayd.  Miss  Cotten,  what  is  the  fact  now? 
When  did  you  discuss  these  exhibits  with  Mr.  Beach  and 
what  is  the  extent  of  his  familiarity? 

Mr.  Lane.  I  will  object  to  the  question.  It  is  not  proper. 
There  is  no  foundation  laid  and  it  is  leading.  If  counsel 
wishes  to  straighten  out  his  own  testimony,  I  think  he 
should  do  it  in  the  proper  manner. 

The  Presiding  Officer.  Suppose  you  wait  until  re-direct 
and  let  him  finish  his  cross  examination.  I  think  there  is 
some  variance  between  her  statements  here. 

Mr.  Southmayd.  All  right. 

Mr.  Lane.  I  would  be  perfectly  willing  that  counsel 
should  take  this  examination  now,  because  we  are  going  to 
lose  the  place  in  the  record  where  there  is  a  direct  conflict 
of  testimony.  I  would  prefer  that  the  matter  be  thrashed 
out  now  for  the  benefit  of  the  record.  Does  Commission 
Counsel  agree  with  that? 

The  Presiding  Officer.  All  right. 

Mr.  Lane.  May  T  ask  counsel  that  he  make  this  direct 
testimony? 

Mr.  Southmayd.  Yes. 

RE-DIRECT  EXAMINATION 

By  Mr.  Southmayd. 

Q.  Miss  Cotten,  when  did  you  go  over  these  ex- 
744  hibits  with  Mr.  Beach? 

A.  I  went  over  them  with  Mr.  Beach  and  Mrs. 
Hicks  and  Mr.  Fisher  approximately  two  weeks  ago. 

Q.  Since  your  arriving  in  Washington,  have  you  gone 
over  the  exhibits  further? 

A.  Not  in  detail.  No.  Generally,  we  have  discussed 
the  exhibits,  but  not  taking  everything  to  pieces. 

Q.  Of  course,  not  item  by  item,  but  each  exhibit — 

Mr.  Lane.  Might  counsel  please  ask  the  witness  what 
was  done  and  not  attempt  to  lead  her?  If  we  are  going  to 
attempt  to  straighten  out  an  obvious  conflict  of  the  testi¬ 
mony,  I  think  it  should  be  done  by  the  rules  of  evidence. 

By  Mr.  Southmayd. 

Q.  Were  the  exhibits  here  introduced,  discussed  be¬ 
tween  you  and  Mr.  Beach  in  my  office? 
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Mr.  Lane.  I  object  to  the  form  of  the  question.  It  is 
not  proper. 

Mr.  Southmayd.  Since  your  arrival  in  Washington? 

Mr.  Lane.  I  object  to  the  question  as  not  proper,  and 
leading. 

The  Presiding  Officer.  Suppose  you  just  ask  her  at 
each  stage,  as  to  whether  she  discussed  them  with  Mr. 
Beach  or  not. 

By  Mr.  Southmayd. 

Q.  Since  arriving  in  Washington,  have  you  discussed 
these  exhibits  with  Mr.  Beach? 

745  A.  That  is  right. 

Q.  When  and  where  did  you  do  that? 

A.  In  the  office  of  the  law  firm. 

Q.  Did  Mr.  Beach  generally  approve  the  exhibits  which 
you  have  prepared? 

Mr.  Lane.  I  object  to  counsel’s  testifying. 

The  Presiding  Officer.  The  objection  is  sustained.  What 
did  he  say  to  you  and  what  did  you  say  to  him? 

By  Mr.  Southmayd. 

Q.  What  was  the  nature  of  the  conversation  in  our  office, 
Miss  Cotten? 

A.  It  was  a  general  discussion  of  the  different  exhibits 
and  I  gathered — 

Mr.  Lane.  I  object  to  the  answer  to  the  question  as  not 
responsive. 

The  Witness.  Mr.  Beach  approved  the  exhibits. 

Mr.  Rawson.  What  exhibits? 

The  Witness.  All  the  exhibits  that  were  brought  before 
him,  and  that  included  those  exhibits  I  have  prepared. 

By  Mr.  Southmayd. 

Q.  All  of  the  exhibits  introduced  this  morning? 

A.  I  believe  that  is  correct. 

Mr.  Southmayd.  That  is  all  I  have  on  that  point. 

re-cross  examination 

By  Mr.  Lane. 

746  Q.  Miss  Gotten,  you  say  Mr.  Beach  approved  all 
of  these? 
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A.  Yes. 

Q.  Didn’t  you  just  testify  a  few  minutes  ago  that  to  the 
best  of  your  knowledge  he  had  not  gone  over  the  exhibits 
in  detail? 

A.  Mr.  Lane,  I  thought  you  were  talking  to  me  as  though 
I  had  gone  off  in  a  private  conference  with  Mr.  Beach  and 
discussed  each  little  item  down  to  the  period. 

Q.  I  asked  you,  did  I  not,  if  Mr.  Beach  had  ever  to  your 
knowledge  approved  these  exhibits,  and  you  finally  con¬ 
cluded  by  stating  “no.”  Isn’t  that  correct? 

A.  It  may  be  correct.  If  it  was,  it  was  in  error. 

Q.  Has  counsel  assisted  your  memory  since  my  original 
question  to  you? 

Mr.  Southmayd.  I  object  to  the  question.  There  is  no 
point  in  it. 

The  Presiding  Officer.  Has  your  memory  been  refresh¬ 
ed  as  a  result  of  all  these  questions? 

The  Witness.  No,  sir.  It  hasn’t  been  refreshed,  but  it 
has  been  clarified,  frankly.  I  understood  from  the  attor¬ 
ney’s  questions  that  he  wanted  to  know  whether  Mr.  Beach 
had  discussed  in  detail  with  me  every  single  item  that  I 
have  proposed.  There  have  been  general  discussions  and 
there  has  been  general  approval  given  on  my  submitted 
schedules. 

By  Mr.  Lane. 

747  Q.  May  I  interrupt  you  right  there  please,  and 
ask  you  what  you  mean  by  a  general  discussion? 

A.  I  have  asked  him  to  check  the  schedules  and  see  if 
they  conformed  to  what  he  thought  was  right  or  wrong. 

Q.  Has  he  checked  the  exhibits  individually? 

A.  Yes,  he  has. 

Q.  Then  he  has  gone  over  them  in  detail  if  he  has  checked 
them.  Isn’t  that  correct? 

A.  I  assume  so,  but  I  don’t  know  so. 

Mr.  Rawson.  I  would  like  to  clear  something  else  in  my 
mind  which  came  up  in  the  previous  testimony.  Didn’t 
you  testify  you  had  never  submitted  any  of  these  exhibits 
prepared  by  you  to  Mr.  Beach,  personally? 

The  Witness.  I  don’t  recall  having  testified  to  that. 
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Mr.  Rawson.  I  just  recalled  your  testifying  to  that.  Now 
I  am  completely  befuddled.  I  don’t  know  whether  you  have 
given  the  exhibits  to  Mr.  Beach,  or  whether  somebody  else 
gave  the  exhibits  to  Mr.  Beach. 

The  Witness.  They  were  discussed  by  Mr.  Beach.  Mr. 
Beach  had  them.  I  turned  my  reports  over  to  the  lawyers 
and  the  exhibits  were  discussed. 

Mr.  Rawson.  But  you  were  not  present  then,  I  take  it? 
The  Witness.  During  the  discussion? 

Mr.  Rawson.  Yes. 

The  Witness.  Yes,  I  have  been  present  during  the 

748  discussion  period. 

Mr.  Lane.  Can  you  pick  out  from  among  Ex¬ 
hibits  36  through  '43,  any  exhibit  which  Mr.  Beach  went  over 
in  detail,  and  what  criticism  he  had  to  make  of  it? 

Mr.  Southmayd.  They  are  all  exhibits  introduced  today. 
The  Witness.  Mr.  Beach  is  familiar  with  Exhibit  No.  36. 

By  Mr.  Lane. 

Q.  Now,  when  you  say  ‘ 1  familiar,”  what  do  you  mean  by 
that? 

A.  I  mean  that  he  has  been  given  that  exhibit  for  study. 
Q.  By  you? 

A.  Yes. 

Q.  In  your  presence? 

A.  Indirectly.  It  has  been  in  my  presence,  Mr.  Lane,  but 
I  didn’t  hand  it  to  him  directly.  I  handed  it  to  Mrs.  Hicks 
and  Mrs.  Hicks  handed  it  to  Mr.  Beach. 

Q.  But  it  was  delivered  to  him  in  your  presence? 

A.  That’s  right. 

Q.  What  criticism  did  Mr.  Beach  make?  When  was  this, 
Miss  Cotten? 

A.  On  that  particular  exhibit,  Exhibit  No.  36,  that  was 
after  I  had  prepared  it. 

Q.  When? 

A.  During  the  first  part  of  January. 

749  Q.  And  Mr.  Beach  went  over  it  in  your  presence? 
A.  Yes.  In  a  general  way. 

Q.  Did  he  make  any  remarks  or  criticisms  about  the  ex¬ 
hibit? 

A.  Not  directly  to  me,  Mr.  Lane. 
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Q.  In  your  presence,  did  he  make  any  remarks  or  criti¬ 
cism  of  the  exhibit? 

A,  Not  directly  to  me.  No,  sir. 

Q.  Not  in  your  presence? 

A.  No,  sir.  Not  in  this  particular  exhibit. 

Q.  Are  there  any  exhibits  which  you  have  now  before 
you  in  which  you  have  had  direct  contact  with  Mr.  Beach 
and  Mr.  Beach  has  criticized  any  item  on  the  exhibit? 

A.  No.  You  mean,  criticized  unfavorably? 

Q.  It  doesn’t  make  any  difference  what  his  criticism  is 
that  he  made. 

A.  He  has  seen  my  list  of  proposals  and  has  discussed 
those  programs  with  me  on  both  the  250  wattage  and  the  850 
kilocycles. 

Q.  What  exhibits  are  those? 

A.  Exhibit  No.  38  and  Exhibit  No.  40. 

Q.  Now  let  us  take  Exhibit  No.  38.  When  was  this  dis¬ 
cussion  with  Mr.  Beach,  when  he  discussed  Exhibit  No.  38 
you  are  referring  to  ? 

A.  This  discussion  was  in  the  presence  of  Mr. 
750  Fisher,  about  two  or  three  weeks  ago. 

Q.  Here  in  Washington? 

A.  No.  In  Birmingham. 

Q.  In  Birmingham? 

A.  That’s  right. 

Q.  About  two  or  three  weeks  ago? 

A.  Yes. 

Q.  Mr.  Beach  and  Mr.  Fisher,  and  who  else  was  present, 
Miss  Cotten? 

A.  Mrs.  Hicks  and  her  secretary  and  myself. 

Q.  That  is  all  that  were  present? 

A.  Thait  is  all  I  can  recall. 

Q.  WTiat  did  Mr.  Beach  tell  you  about  this  specific  ex¬ 
hibit? 

A.  Mr.  Beach  approved  this  specific  exhibit  and  said  he 
approved  of  the  proposed  programs  which  we  had  in  mind. 

Q.  This  particular  exhibit  bears  the  public  service  pro¬ 
grams  of  a  sustaining  nature  that  are  to  be  continued  on 
WTNB  irrespective  of  what  happens  to  this  application.  Is 
that  correct? 
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A.  That  is  correct.  This  particular  exhibit  are  those  that 
are  proposed  on  250  watts. 

Q.  Mr.  Beach  read  this  through  in  your  presence? 

A.  Yes. 

Q.  What  other  exhibits  did  he  discuss  in  your  pres¬ 
ence? 

751  A.  He  also  discussed  Exhibit  No.  40. 

Q.  At  the  same  meeting? 

A.  Yes.  I  believe  it  was  at  the  same  meeting. 

Q.  What  did  he  have  to  say  about  that? 

A.  He  approved  it. 

Q.  When  you  say  ‘he  approved  it,”  what  did  he  actually 
say? 

Mr.  Southmayd.  Mr.  Examiner,  I  don’t  believe  this  wit¬ 
ness  should  be  called  upon  to  remember  a  detailed  conver¬ 
sation.  I  think  that  her  answer  is  perfectly  satisfactory. 

The  Presiding  Officer.  She  has  given  a  mere  conclu¬ 
sion.  I  believe  counsel  is  entitled  to  more  than  a  mere  con¬ 
clusion,  unless  he  said  specifically  to  her  “I  approve  this 
exhibit.” 

The  Witness.  He  said  specifically  to  me  that  these  pro¬ 
posals  which  I  had  made  or  submitted  to  him,  met  with  his 
approval. 

The  Presiding  Officer.  That  is  all  the  answer  counsel 
wanted  from  you. 

By  Mr.  Lane. 

Q.  Now,  are  there  any  other  exhibits  that  he  discussed 
with  you? 

A.  None  that  he  discussed  with  me  directly.  No.  These 
programs  have  been  submitted — 

Q.  Just  a  minute,  please. 

Mr.  Southmayd.  Let  the  witness  answer  the  ques¬ 
tion. 

752  Mr.  Lane.  The  witness  has  answered  the  question. 
If  she  wishes  to  explain  her  answer,  I  am  glad  to  have 

it  go  in. 

Mr.  Southmayd.  That  is  all  she  is  doing. 

The  Witness.  These  exhibit  numbers  here — 
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By  Mr.  Lane. 

Q.  What  exhibit  numbers? 

A.  Have  all  been  turned  in  by  me  to  Mrs.  Hicks  and  to 
the  lawyers  and  Mr.  Beach,  I  believe,  is  familiar  with  all  of 
them,  although — 

Mr.  Lane.  We  will  object  to  that  same  type  of  testimony. 
It  has  already  confused  everybody  at  issue.  We  have  had 
testimony  now,  Mr.  Examiner,  that  Mr.  Beach  did  not  ap¬ 
prove  them  so  far  as  she  knew.  On  redirect  she  comes  to 
the  conclusion  he  did  approve  them.  On  recross  we  now 
find  that  two  out  of  some  six  or  eight  exhibits  were  approved 
in  her  presence,  and  that  is  all. 

Now,  for  the  record’s  purpose  I  would  like  the  witness  to 
be  confined  to  an  answer  to  the  question  and  a  direct  an¬ 
swer,  and  not  a  circuitous  one. 

The  Presiding  Officer.  Let  us  have  the  last  question  and 
answer,  please? 

(Whereupon  the  last  question  and  answer  were  read  by 
the  reporter.) 

The  Presiding  Officer.  What  you  believed,  should  be 
stated.  Just  try  to  confine  yourself  to  what  you  ac- 
753  tually  know  or  have  seen.  Not  based  on  what  state¬ 
ments  have  been  given  you  by  third  persons.  Try 
to  confine  yourself  to  what  you  actually  did  and  whom  you 
handed  documents  to,  or  which  documents  were  handed  to 
somebody  else  in  your  presence,  so  that  everything  you  say 
is  based  on  your  own  knowledge,  rather  than  on  some  third 
person,  or  what  some  third  person  might  have  told  you. 

The  Witness.  The  exhibits — 

Mr.  Lane.  Did  you  ask  a  question? 

The  Presiding  Officer.  No.  I  simply  wanted  to  caution 
her  as  to  what  to  do  in  answering  your  questions. 

By  Mr.  Lane. 

Q.  Then  in  so  far  as  you  know,  outside  of  Exhibits  38  and 
40,  so  far  as  you  personally  know,  Mr.  Beach  has  never  ap¬ 
proved  any  of  these  exhibits? 

A.  Mr.  Lane,  either  I  have  misunderstood  you  altogether, 
or  I  would  like  to  clarify  the  situation.  All  of  these  ex¬ 
hibits  have  been  approved  by  Mr.  Beach  in  my  presence, 
but  not  directly  to  me.  There  has  been  a  conference.  There 
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has  been  groups  of  people,  and  Mr.  Beach  has  not  been  talk¬ 
ing  directly  to  me  in  assuring  me  that  these  were  approved, 
but  he  has  seen  and  examined  these  reports,  and  he  has  ap¬ 
proved  them. 

I  know  that  he  approved  them,  although  he  was  not  talking 
directly  <to  me  when  he  approved  them. 

Q.  Mr.  Examiner,  I  ask  that  that  type  of  testimony 

754  be  stricken.  It  is  obviously  not  responsive  to  the 
question.  It  is  hearsay.  The  witness  has  testified 

on  both  sides  of  this  question  now  as  to  whether  the  ap¬ 
proval  was  given  in  her  presence  or  not  in  her  presence. 

On  cross  examination  she  was  asked  to  pick  out  those 
exhibits  which  she  knew,  or  which  Mr.  Beach  in  her  presence 
had  approved,  and  she  could  pick  out  but  two. 

The  Presiding  Officer.  I  think  the  record  speaks  for  it¬ 
self  on  that.  I  don’t  think  we  will  have  any  difficulty  in 
checking  the  witness’  testimony. 

Mr.  Lane.  I  believe  I  made  a  motion  that  we  strike  all 
of  these  exhibits  from  the  record  on  the  ground  that  they 
are  not  approved  by  the  applicant,  so  far  as  the  evidence 
shows  to  date.  Is  counsel  going  to  introduce  a  witness  to 
tie  this  in? 

•  •  • 

755  By  Mr.  Rawson. 

Q.  Miss  Gotten,  were  these  exhibits  actually  pre¬ 
pared  by  you? 

A.  Yes,  they  were.  These  exhibits.  (Indicating.) 

Q.  Where  were  they  prepared? 

A.  They  were  prepared  in  Birmingham. 

Q.  Who  was  present  at  the  time  they  were  prepared? 

A.  Generally  just  me,  when  I  prepared  them. 

Q.  Were  they  prepared  under  the  advice  of  your  at¬ 
torney? 

A.  No,  they  were  not. 

Q.  Were  they  prepared  in  the  presence  of  your  attor¬ 
neys? 

A.  No,  they  were  not. 

Mr.  Rawson.  That  is  all  the  questions  I  have,  Mr.  Ex¬ 
aminer. 
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The  Presiding  Officer.  The  motion  to  strike  will  be 
denied. 

Mr.  Lane.  We  will  take  an  exception,  please. 

By  Mr.  Lane. 

Q.  Were  these  exhibits  prepared  in  the  form  that  they 
are  submitted  here,  in  your  office? 

756  A.  Yes. 

Q.  Including  the  bluebacks? 

A.  No.  Not  the  bluebacks. 

Q.  That  part  of  the  preparation  took  place  in  Washing¬ 
ton? 

A.  That  is  correct. 

Q.  Miss  Cotten,  in  connection  with  Exhibit  No.  39,  on 
Page  2,  under  the  program  log  analysis  proposed,  do  you 
find  any  item  in  that  portion  of  the  exhibit  showing  agricul¬ 
ture  or  farm  interests  ? 

A.  You  mean,  if  I  have  set  aside  a  type  of  that,  no.  I 
have  not  set  that  up  as  a  type. 

Q.  What  was  your  reason  for  omitting  that  particular 
heading  from  the  analysis. 

A.  There  was  no  particular  reason.  I  just  overlooked 
putting  it  in  there.  I  put  it  in  the  Farm  News  program, 
which  I  classified  as  news. 

Q.  That  is  included  in  the  15.25  hours  of  news? 

A.  The  Farm  News  program.  Yes.  The  Farm  and  Home 
Hour  is  included  in  my  classification  of  civic. 

Q.  Are  there  any  other  omissions  of  types  of  programs 
from  this  analysis? 

A.  I  am  sure  you  can  break  it  down  into  quite  a  lot 
more  than  that.  I  didn’t  break  it  down  any  more  than  that. 

Q.  You  tesitfied  on  direct  examination  that  you 

757  were  going  to  have  farm  programs  of  various  kinds 
which  are  listed  in  the  balance  of  this  exhibit? 

A.  That  is  right.  They  are  listed. 

Q.  Did  you  suggest  to  Mr.  Southmayd  that  specific  men¬ 
tion  should  be  made  of  farm  programs  because  it  had  been 
omitted  from  the  log  analysis? 

A.  No. 

Q.  Did  Mr.  Southmayd  suggest  that  to  you? 

A.  No,  he  did  not. 
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Q.  On  Monday’s  proposed  schedule,  you  have  an  item, 
1 1  Farm  News  and  Crop  Reports.”  That  is  the  second  item 
on  that  page.  I  take  it  that  that  is  a  wire  commercial! 

A.  That  is  right. 

Q.  Didn’t  you  testify  here  on  direct  examination  that 
your  agricultural  news  was  going  to  be  sustaining? 

A.  Our  agricultural  “Farm  and  Home  Hour.” 

Q.  But  nothing  else? 

A.  Is  a  sustaining  program. 

Q.  And  that  is  all  that  is  sustaining  in  connection  with 
agriculture? 

A.  On  this  proposed  program.  Yes. 

Q.  How  many  minutes  a  week  is  that? 

A.  I  believe  that  I  have  proposed  a  five  day  week  half 
hour  period. 

Q.  Will  you  direct  your  attention  to  the  particular 
758  item  in  the  exhibit? 

A.  At  12:15  until  12:45  daily,  there  is  a  “Farm 
and  Home  Hour.” 

Q.  Is  that  an  agricultural  program? 

A.  It  is. 

Q.  It  is  a  recorded  program,  is  it  not? 

A.  According  to  the  classification  of  the  Federal  Com¬ 
munications  Commission,  a  program  which  uses  recorded 
music  is  a  recorded  show. 

Q.  How  much  of  the  time  has  to  be  devoted  to  recorded 
music  in  order  to  make  it  a  recorded  program? 

A.  Anything  other  than  when  you  use  music  as  a  bridge 
or  background.  When  you  use  music  as  a  feature  of  the 
program,  it  is  a  recorded  program,  as  I  understand  it. 

Q.  Do  you  understand  there  is  any  limitation  on  the  per¬ 
centage  of  time  in  the  program  involved? 

A.  You  mean,  as  to  recordings? 

Q.  Yes. 

A.  No.  I  believe  it  is  based  entirely  on  whether  music  is 
used  as  a  feature  of  the  program  or  is  used  as  a  background. 

Q.  In  other  words,  would  you  interpret  the  Commission’s 
ruling  to  be,  if  yon  had  a  half  hour  program  and  had  a  ten 
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minute  recorded  period,  that  it  would  be  a  recorded  pro¬ 
gram? 

A.  If  you  included  your  music — your  recorded 

759  music  as  a  part  of  your  program,  then  it  makes  it  a 
recorded  program. 

Q.  That  is  your  understanding  of  the  Commission’s  in¬ 
terpretation? 

A.  That  is  right. 

Q.  Do  I  understand  that  you  propose  to  now  carry  local 
church  services  between  11  and  12  a.  m.  on  Sunday? 

A.  That  is  correct. 

Q.  Has  any  attempt  been  made  by  the  station  to  date  to 
discontinue  Mutual  Broadcasting  at  that  time  ? 

A.  Not  to  discontinue  it,  but  to  seek  permission  for  play¬ 
back,  as  I  stated  before. 

Q.  When  was  that  permission  sought? 

A.  Approximately,  to  my  knowledge,  the  contact  that  I 
made  was  about  three  weeks  ago. 

Q.  And  that  is  the  only  knowledge  you  have  of  an  at¬ 
tempt  made  to  switch  over  from  Mutual  to  local  in  that 
period.  Is  that  correct  ? 

A.  That  is  the  only  contact  I  have  made. 

Q.  Have  you  ever  been  told  by  Mr.  Beach  that  any  other 
attempt  was  made? 

A.  No. 

Q.  Have  you  ever  been  told  by  Mrs.  Hicks  that  any  other 
attempt  was  made? 

A.  Yes. 

Q.  What  date  did  she  tell  you,  pertaining  to  that? 

760  A.  Mrs.  Hicks  told  me  that  she  had  had  an  agree¬ 
ment  with  the  network  regarding  these  two  pro¬ 
grams,  in  particular,  while  we  were  carrying  it,  and  she 
was  working  out  an  arrangement  with  the  network  regard¬ 
ing  the  possible  discontinuance  of  play-back  service. 

Q.  She  was  arranging  that? 

A.  Yes. 

Q.  Why  then  did  you  get  in  touch  with  Mutual  Broad¬ 
casting  personally  then? 

A.  Because  she  requested  me  to,  I  suppose  you  would 
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call  it  to  pep  the  thing  up,  and  wire  them  further  and  ask 
them  about  it. 

Q.  You  wired  them? 

A.  Yes.  I  wired  them. 

Q.  At  Mrs.  Hicks ’  specific  request? 

A.  At  Mrs.  Hicks’  specific  request. 

Q.  Some  time  in  February  of  this  year? 

A.  Yes.  February  of  this  year.  The  first  part  of  Feb¬ 
ruary,  I  think  it  was. 

Q.  Have  you  ever  seen  any  correspondence  or  wires  in 
the  office  between  station  WTNB,  or  from  the  Mutual 
Broadcasting  Company  to  anyone  in  station  WTNB  per¬ 
taining  to  a  change  of  Mutual’s  program  during  that  period? 

A.  No.  Except  my  own  wires. 

Q.  That  is  the  only  correspondence  you  have  ever 
761  seen,  or  wires? 

A.  That  is  right. 

Q.  Mrs.  Hicks  did  not  show  you  at  any  time  any  corre¬ 
spondence  or  wires  that  she  may  have  sent  or  received  from 
Mutual  on  the  same  subject? 

A.  She  didn’t  show  me  the  correspondence.  No. 

Q.  Do  you  know  if  any  correspondence  is  in  the  office? 

A.  She  has  mentioned  she  has  contacted — 

Q.  I  asked  you  if  there  wTere  any  wires  or  letters  in  the 
office  whatsoever,  of  your  knowledge? 

A.  I  do  not  know  what  is  in  Mrs.  Hicks’  files. 

Q.  Has  Mutual  agreed  to  the  transfer  of  that  time? 

A.  They  have  not  agreed  to  it  on  a  wholesale  basis  yet. 
They  asked  me  what  times  I  could  use  as  a  play-back,  and  I 
have  submitted  those  times.  They  have  not  given  me  a 
response  yet. 

Q.  How  long  ago  did  you  submit  them  to  Mutual? 

A.  Shortly  after  I  received  a  wire  as  to  whether  it  was 
possible  to  do  it.  That  was  in  the  first  part  of  February. 

Q.  But  you  have  not  received  a  reply? 

A.  I  haven’t,  to  date. 

Q.  To  date  you  don’t  know  whether  it  would  be  possible 
or  not? 

A.  I  do  not,  but  their  wire  indicated  play-back  time 
would  be  permissible. 
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762  Q.  Calling  your  attention,  Miss  Cotten,  to  Exhibit 
No.  40,  you  have  testified,  I  believe,  that  the  informa¬ 
tion  contained  in  this  exhibit  is  of  a  regional  rather  than 
city  character. 

A.  That  is  right. 

Q.  Is  that  your  definition,  or  is  that  Mrs.  Hicks’  or  Mr. 
Beach’s  definition? 

A.  I  suppose  it  was  my  definition.  The  programs  are 
designed  for  a  greater  coverage  area. 

Q.  When  this  exhibit  was  prepared,  were  you  given 
specific  instructions  to  prepare  a  proposed  public  service 
program  for  a  region? 

A.  I  didn’t  prepare  the  exhibit  in  the  sense  that  I  thought 
of  these  programs.  Mrs.  Hicks  and  Mr.  Beach,  I  believe, 
thought  of  most  of  these  programs  and  I  prepared  the  ex¬ 
hibit  myself  under  their  direction,  but  naturally  they  were 
thinking  in  terms — 

Q.  Just  a  minute,  please.  Don’t  testify  as  to  what  they 
were  thinking  of.  Then  I  take  it  that  all  of  the  items  on 
this  exhibit  are  the  suggestions  of  either  Mr.  Beach  or  Mrs. 
Hicks  ? 

A.  Or  myself.  The  three  of  us. 

Q.  All  right.  Now,  which  particular  ones  were  suggest¬ 
ed  by  Mr.  Beach? 

A.  Mr.  Beach,  I  think,  is  in  favor  of  the  youth  and 

763  the  sports  programs,  and  he  is  in  favor  of  the — 

Q.  Just  a  minute.  I  don’t  want  you  to  tell  me  what 
he  is  in  favor  of.  I  want  you  to  specifically  point  out  the 
items  on  this  exhibit  that  Mr.  Beach  personally  suggested 
to  you,  be  included. 

A.  The  Youth  and  Sports  program  was  his  major  con¬ 
cern.  The  Governor’s  Report,  I  believe,  was  mutually  sug¬ 
gested  by  Mrs.  Hicks  and  Mr.  Beach. 

Q.  This  was  all  in  a  joint  conference  between  the  three 
of  you? 

A.  Yes. 

Q.  And  the  entire  exhibit  was  worked  out  as  the  result 
of  such  a  conference  ? 

A.  No.  Mr.  Lane,  we  have  discussed  at  odd  times  dif¬ 
ferent  programs,  and  if  you  think  of  a  program,  you  put 
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it  down.  When  we  wanted  to  get  all  the  information  in  one 
place,  we  simply  assembled  the  information  we  had  dis¬ 
cussed  at  previous  times,  and  discussed  them  as  an  over-all 
thing  at  that  time  and  made  the  exhibit  up. 

Q.  This  is  an  exhibit  which  you  personally  discussed  with 
Mr.  Beach? 

A.  Which  I  personally  discussed  with  Mr.  Beach  and 
Mrs.  Hicks. 

Q.  WThose  suggestion  was  it  that  this  be  called  for  a 
regional  basis,  Mrs.  Hicks? 

764  A.  I  just  don’t  recall  whose  exact  wording  that 
was. 

Q.  Was  it  yours? 

A.  I  don’t  recall  whether  I  said  it  or  not. 

Q.  Well— 

Mr.  Wayland.  I  submit,  Mr.  Examiner,  that  the  witness 
has  answered  the  question. 

Mr.  Lane.  I  agree. 

By  Mr.  Lane. 

Q.  Do  you  agree  that  “Management  Meets  Labor”  is  a 
regional  subject? 

A.  It  is  not  strictly  a  regional  subject,  but  it  certainly 
interests  the  entire  region. 

Q.  Do  you  have  such  a  program  under  your  proposed 
local  public  service  programs? 

A.  We  had  not  at  the  time.  No. 

Q.  Do  you  have  such  a  program  listed  under  your  pro¬ 
posals  as  contained  in  Exhibit  38? 

A.  No.  It  is  not  in  that  proposal. 

Q.  But  as  I  understand  it,  you  believe  that  that  type  of 
program  would  only  be  advisable  if  you  were  serving  the 
region  and  not  the  city? 

A.  No,  sir.  I  believe  that  that  would  be  of  interest  to  the 
city  also,  if  you  are  asking  me  my  personal  opinion. 

Q.  Then  why  wasn’t  it  included  on  the  other  proposal? 

A.  Well,  for  one  thing  it  requires — you  have  got  to 

765  get  speakers  and  you  have  got  to — you  can’t  always 
manage  the  time  in  such  a  way.  You  sometimes  are 

involved  in  costs  there  and  production  costs. 
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Q.  Will  you  have  more  hours  per  day  to  cover  the  region 
than  you  will  to  cover  the  city? 

A.  No.  But  if  the  power  is  increased,  it  is  more  than 
likely  the  station  would  be  in  a  better  financial  position  to 
develop  programs  as  they  should  be  developed. 

Q.  I  take  it  from  your  testimony  that  you  have  been  cur¬ 
tailed  as  far  as  sustaining  programs  are  concerned  for 
want  of  finances. 

A.  No,  I  don’t  think  so  at  all. 

Q.  You  say  that  these  can’t  be  developed  for  financial 
reasons. 

A.  I  didn’t  say  that  they  couldn’t  be,  Mr.  Lane.  They 
are  impractical  to  develop.  Some  of  these  programs  are  im¬ 
practical  to  develop  unless  you  are  appealing  to  the  people 
you  are  talking  to.  There  is  no  point  in  developing  a  farm 
program  when  you  are  not  referring  to  farmers. 

Q.  Referring  back  to  the  labor  versus  management,  is 
that  problem  more  acute  in  the  rural  areas  or  is  it  more 
acute  in  the  city  areas? 

A.  It  is  primarily  acute  in  the  city  areas,  but  it  is  also 
interesting  to  the  rural  areas. 

Q.  But  you  don’t  believe  it  worth  while  to  put  it 
766  on  a  city  basis? 

A.  I  did  not  say  that. 

Q.  It  is  not  in  your  proposal? 

A.  That  is  correct. 

Q.  Has  Mr.  Beach  ever  suggested  that  certain  program¬ 
ming  should  not  be  done  because  of  the  financial  status  of  the 
station  ? 

A.  No.  Nat  to  my  knowledge. 

Q.  Who  has  given  you  the  idea  that  certain  types  of 
programs  should  not  be  developed  because  of  financial  rea¬ 
sons,  Miss  Cotten? 

A.  That  has  been  my  own  idea,  Mr.  Lane.  I  know  that 
certain  types  of  programs  require  a  good  deal  of  work. 

Q.  Are  you  responsible  for  the  finances  of  the  station? 

A.  I  am  not. 

Q.  Are  you  budgeted  as  to  the  amount  which  you  may  or 
may  not  spend  in  producing  programs? 
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A.  I  am  not. 

Q.  Do  you  take  any  financial  responsibility  as  regards 
the  amount  of  money  that  is  spent? 

A.  No.  Not  personally. 

Q.  Then  why  would  you  hesitate  to  put  on  a  program 
that  you  thought  was  good,  merely  because  it  cost  a  little 
more  money? 

A.  Out  of  interest  to  the  station,  I  suppose. 

Q.  Have  you  an  interest  in  the  station? 

767  A.  No.  None  except  my  own  personal  interest  in 
the  station. 

Q.  You  have  no  financial  interest? 

A.  I  have  no  financial  interest  in  the  station.  No. 

Q.  Are  you  an  officer  or  are  you  a  vice  president? 

A.  No,  I  am  not. 

Q.  Have  you  ever  been  instructed  by  anyone  to  be  care¬ 
ful  of  the  amount  of  money  you  spend  in  programming 
things? 

A.  No,  I  have  not. 

Q.  It  is  just  a  native  instinct  to  keep  things  as  economical 
as  possible? 

Mr.  Wayland.  I  think  the  witness  has  answered  that 
question  four  times. 

Mr.  Lane.  This  is  cross  examination,  if  counsel  please, 
and  I  believe — 

The  Presiding  Officer.  You  may  answer. 

Mr.  Wayland.  I  don’t  think  it  should  continue.  We  have 
been  over  and  over  the  same  grounds. 

The  Witness.  It  is  my  personal  opinion.  Yes. 

By  Mr.  Lane. 

Q.  Did  you  ever  ask  Mr.  Beach  for  increased  money  in 
order  to  put  on  any  of  these  programs? 

A.  No,  I  did  not. 

Q.  Calling  your  attention  to  Exhibit  42-B,  II,  what  was 
your  explanation  in  connection  with  that  program? 

768  A.  My  explanation  in  connection  with  that  pro¬ 
gram  was  that  that  program  had  started  on  February 

20,  as  it  is  here  indicated,  and  it  is  now  running  on  a  weekly 
basis. 
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Q.  Is  that  a  sustaining  program? 

A.  It  is. 

Q.  Are  there  any  spot  announcements  in  connection  with 
that  program  ? 

A.  No.  It  is  a  15  minute  transcribed  program. 

Q.  Is  there  a  spot  announcement  immediately  preceding 
it? 

A.  I  don’t  know  whether  there  is  or  not. 

Q.  Is  there  a  spot  announcement  immediately  following 
it? 

A.  That  I  don’t  know  either. 

Q.  If  you  don’t  know  that  there  is  a  spot  announcement 
in  connection  with  the  program,  which  is  either  preceding 
or  following — 

A.  There  is  none  in  connection  with  the  program.  No. 

Q.  Do  you  know  what  the  spot  announcements  are  im¬ 
mediately  preceding  it  or  following  it? 

A.  No,  I  do  not  recall. 

Q.  Would  it  refresh  your  memory  if  I  suggested  that  they 
were  in  connection  with  the  W.  B.  Leedy  and  Company? 

A.  No,  it  would  not. 

Q.  Do  you  find  on  any  of  these  exhibits,  Miss  Cot- 
769  ten,  a  so-called  participating  program? 

A.  We  have  a  participating  program  on  our  pro¬ 
gram  log. 

Q.  I  am  talking  now  of  the  850  station. 

A.  Of  the  850  station  ? 

Q.  Yes. 

A.  Yes. 

Q.  Do  you  propose  to  use  a  participating  program? 

A.  The  Hillbilly  Hoedown  program. 

Q.  On  what  exhibit  will  I  find  that? 

A.  That  is  on  Exhibit  No.  39.  I  believe  you  will  find 
that  at  2 :45  in  the  afternoon  on  week  days. 

Q.  That  is  a  15  minute  program? 

A.  No.  That  is  a  half  hour  or  45  minute  program. 

Q.  45  minute  program  ? 

A.  Yes. 

Q.  How  many  spot  announcements  will  there  be  in  those 
45  minutes? 


247 


A.  I  don’t  know.  We  have  been  limited  to  a  maximum  of 
three  spot  announcements  in  a  quarter  hour. 

Q.  How  have  you  been  limited  ? 

A.  I  have  been  instructed  by  Mrs.  Hicks  that  that  is  what 
she  considers  the  maximum. 

Q.  Would  that  limitation  hold  as  far  as  Negro  programs 
are  concerned? 

A.  That  limitation  would  hold  as  far  as  any 

770  program  is  concerned. 

Q.  You  are  not  connected  with  the  sales  end  of  this 
business  at  all,  are  you? 

A.  No,  I  am  not. 

Q.  You  couldn’t  state  whether  or  not  that  would  make 
the  price  of  the  announcements  during  that  period  too  high 
for  the  average  Negro  merchant  to  subscribe  to? 

A.  I  couldn’t  say  that. 

Q.  How  many  sustaining  programs  that  you  have  pro¬ 
jected,  will  carry  a  trade  name  in  connection  with  the 
program? 

A.  I  don’t  believe — 

Mr.  Sotjthmayd.  I  object  to  that  question.  A  sustaining 
program  obviously  doesn ’t  carry  a  trade  name.  If  it  did,  it 
wouldn ’t  be  sustaining. 

The  Presiding  Officer.  Tell  her  what  you  mean  by  a 
trade  name  and  maybe  then  it  won ’t  be  objectionable. 

By  Mr.  Lane. 

Q.  I  mean  in  that  connection  that  there  might  be  any 
number  of  programs  that  might  be  sustaining  which  were 
in  connection  with  some  particular  activity,  which  was  in 
fact  a  commercial  institution,  but  who  would  not  necessarily 
pay  for  the  time.  With  that  explanation,  Miss  Cotten,  do 
you  ever  have  any  programs  by  music  teachers,  that  are 
sustaining? 

A.  No.  We  have  no  music  teacher  programs. 

Q.  Do  you  ever  give  programs  of  any  sort  from 

771  schools  as  sustaining  urograms,  in  which  the  name  of 
the  commercial  school  is  mentioned? 

A.  No.  Not  a  sustaining  program. 

Q.  You  have  never  given  and  don’t  anticipate  giving 
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any  sustaining  programs  which  originate  in  any  commercial 
institution  of  any  kind? 

A.  I  don’t  know  that  I  am  following  you  completely,  Mr. 
Attorney.  A  sustaining  program  does  not  carry  any  com¬ 
mercial  announcement  in  it.  I  don’t  know  exactly  whether 
I  am  following  you  on  your  question  or  not. 

Q.  I  thought  I  had  explained  what  I  meant.  May  we  go 
off  the  record  a  minute? 

The  Presiding  Officer.  Off  the  record. 

(Discussion  off  the  record.) 

The  Presiding  Officer.  On  the  record. 

By  Mr.  Lane. 

Q.  Do  you  anticipate  that  you  may  in  the  future  carry 
sustaining  programs  using  talent  from  commercial  in¬ 
stitutions,  in  which  the  name  of  the  institution  from  which 
they  come,  or  which  they  attend,  would  be  mentioned? 

A.  That  would  be  identified  as  students  of  the  Phillips 
High  School  or  Woodlawn  High  School,  or  whatever  the 
school  was. 

The  Presiding  Officer.  I  don’t  think  he  is  referring  to  a 
public  school. 

772  By  Mr.  Lane. 

Q.  I  am  not.  I  am  referring  to  a  commercial  in¬ 
stitution. 

A.  I  think  a  commercial  institution  would  probably  have 
to  pay  for  its  time. 

Q.  You  would  not  give  any  sustaining  time  to  any  com¬ 
mercial  institution.  Is  that  correct  ? 

A.  That  is  correct. 

•  •  • 

773  Q.  One  more  question,  Miss  Cotten.  You  mention¬ 
ed  in  connection  with  Exhibit  No.  36  the  fact  that  you 

carried  an  Alcoholics  Anonymous. 

A.  What  was  the  exhibit  number,  please. 

Q.  36. 

A.  We  do  carry  one. 

Q.  Just  where  does  that  recording  come  from? 

A.  It  is  given  to  us  by  the  local  unit  of  Alcoholic  Anony¬ 
mous. 
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Q.  Directly  by  them? 

A.  Yes.  It  is  generally  brought  in  by  one  of  our  sales¬ 
men  who  happens  to  be  on  the  same — who  happens  to  be 
interested  in  that  work. 

•  •  # 

776  Q.  Miss  Cotten,  do  you  know  for  a  fact  that  these 
programs  were  broadcast  on  the  dates  alleged? 

A.  Yes. 

Q.  Where  were  the  programs  taken  from? 

A.  How  do  you  mean,  “WTiere  were  they  taken  from?” 

Q.  Where  did  you  get  the  information? 

A.  From  my  traffic  sheets. 

Q.  They  were  not  taken  from  the  program  logs? 

A.  Not  from  the  engineer’s  log.  No. 

Q.  How  could  you  determine  whether  or  not  you  had 
commercial  or  sustaining  programs  from  your  traffic  sheet? 

A.  Because  I  list  my  commercial  and  my  sustaining  pro¬ 
grams. 

Q.  Do  you  list  the  spot  announcements  on  your  traffic 
sheet? 

A.  Yes,  I  do. 

Q.  You  say  this  is  supposed  to  be  an  exact  copy  of  your 
traffic  sheet? 

A.  This  is  supposed  to  be  an  exact  copy  of  my  traffic 
schedules.  Yes. 

Q.  WTiere  are  the  spot  announcements? 

777  A.  I  did  not  put  the  spot  announcements  in  there. 
This  is  just  the  program — 

Q.  Don’t  you  think  that  is  important  in  determining 
whether  or  not  a  program  is  sustaining  or  commercial? 

A.  Those  that  are  indicated  as  commercial — those  that 
we  carried  spot  announcements  in,  according  to  the  defini¬ 
tion  given  by  the  Federal  Communications  Commission,  are 
classified  as  commercial. 

Q.  In  other  words,  you  are  stating  that  all  the  programs 
listed  as  commercial  in  your  so-called  traffic  sheet  are  actual¬ 
ly  straight  15-minute  broadcasts  of  a  sustaining  program 
with  no  commercial  spot  announcements  therein? 
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A.  Those  that  I  am  indicating  as  sustaining  programs 

are  15  minute  programs  not  interrupted  by  spots. 

*  #  • 

779  FURTHER  RE-CROSS  EXAMINATION 

By  Mr.  Rawson. 

Q.  Miss  Gotten,  Exhibit  No.  38  shows  a  list  of  the  public 
service  programs  sustaining,  proposed  on  the  present 
operation  of  WTNB.  Now,  in  your  Exhibit  No.  39,  can  you 
point  out  where  you  have  made  provision  for  some  of  these 
programs?  Just  pick  out  say,  Roman  Numeral  II  on  Ex¬ 
hibit  38? 

A.  That  appears  on  the  Friday  night  schedule,  at  9:45 
p.  m. 

Q.  How  about  “Man’s  Relief”  Roman  Numerad  V? 

A.  That  I  will  have  to  look  up.  (Witness  looks  through 
schedule.)  I  don’t  believe  that  I  inserted  that  program  in 
this  proposed  schedule  ? 

Q.  You  made  no  provision  for  it? 

A.  No,  I  didn’t. 

Q.  If  you  make  a  provision,  what  hours  are  you  going  to 
broadcast  the  program  on  ? 

780  A.  That  will  depend  entirely  on  the  Minister’s  As¬ 
sociation,  as  the  convenience  of  time  which  can  be 

arranged  among  the  ministers. 

Q.  As  to  whether  or  not  you  can  fit  it  in  with  your  net¬ 
work? 

A.  Of  course,  we  will  have  to  make  certain  adjustments 
ourselves.  I  mean,  in  so  far  as  we  are  capable  of  putting  it 
in  at  the  time  they  request  it,  we  will  put  it  in  there. 

Q.  How  about  Roman  Numeral  VII?  Coverage  of  Ala¬ 
bama  Educational  Association  Meetings  ? 

A.  That  is  in  the  nature  of  a  special  broadcast,  which  I 
do  not  indicate  on  this. 

Q.  I  am  sorry.  It  is  not  possible  to  place  that  on  it.  Now, 
referring  to  Exhibit  No.  40,  show  me  where  you  have  listed 
on  Exhibit  No.  39  the  proposed  public  service  programs  for 
your  850  kc  operation? 

A.  That  will  take  a  little  time.  You  don’t  mind,  do  you? 
Q.  Go  ahead. 
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A.  The  Farm  and  Home  Hour.  I  can  state  where  that 
is ;  between  12 :15  and  12 :45  daily,  I  believe. 

Q.  Let  us  take  Roman  Numeral  IX  on  page  2. 

A.  Most  of  these  programs  which  I  have  propoesd  are  in 
the  evening  hours.  Which  one  am  I  looking  up? 

Q.  Roman  Numeral  IX.  Party  Platform. 

781  A.  9:45  on  Tuesday. 

Q.  Youth  and  Sports  Program;  Roman  Numeral 
VI? 

A.  That  would  be,  I  believe  I  have  that  placed  at  6:45 
in  the  evening.  That  time  would  vary  according  to  when  we 
could — I  beg  your  pardon.  6 :15  would  be  our  sports  fore¬ 
cast  and  then  we  would  carry  such  programs  for  the  Youth 
Sports  Program. 

Q.  I  take  it  most  of  the  programs  on  here  you  were  not 
actually  able  to  show  on  Exhibit  39,  which  is  a  proposed 
program  schedule  inasmuch  as  the  time  and  date  depended 
upon  whether  you  could  obtain  the  institution  to  furnish  the 
program  material. 

A.  Of  course,  the  time  that  I  have  set  up  here  are  subject 
to  change,  according  to  whether  the  other  parties  concerned 
can  meet  those  time  that  I  have  set  down  on  my  proposed 
schedule,  if  that  is  what  you  mean. 

Q.  That  is  right.  Now,  Exhibit  No.  40,  which  is  your 
proposed  public  service  programs  for  your  850  kc  operation. 
T)o  you  have  that  before  you  ? 

A.  Yes,  I  do. 

Q.  You  have  indicated  that  two  of  the  reasons  why  these 
public  service  programs  are  not  presently  broadcast  on  the 
250  watt  operation  of  WTNB,  as  I  understand  it  are,  one, 
that  the  majority  of  these  proposed  public  service  programs 
would  not  appeal  to  listeners  within  the  present  service 
area  and;  No.  2,  is  that  financially  it  is  not  feasible  to 

782  conduct  such  a  program.  Is  that  right? 

A.  Well,  it  is  not  practical  to  conduct  a  program  in 
talking  to  an  audience  that  is  not  there. 

Q.  Omitting  Roman  Numeral  3,  which  is  the  Farm  and 
Home  Hour,  what  program  listed  on  Exhibit  No.  40  would 
not  appeal  to  your  present  audience? 
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A.  Frankly,  Mr.  Rawson,  any  of  these  programs  would 
appeal  to  a  city  audience,  and  we  would  probably  put  them 
on  if  we  had  the  proper  forces  to  put  them  on  with  in  the 
proper  shape. 

Q.  Your  testimony  then  is  not  correct.  I  am  just  trying 
to  bring  that  out.  Whether  or  not  you  actually  meant  that 
this  type  of  program  would  not  appeal  to  your  present  ser¬ 
vice  audience. 

A.  I  think  it  would  appeal  to  the  people  who  are  there 
right  now,  but  we  find  it  impractical  to  put  them  on  right 
now. 

Q.  For  what  reason? 

A.  Principally  because  in  most  of  these  programs  they 
involve  an  additional  personnel  and  a — mostly,  additional 
personnel. 

Q.  And  additional  expense?  We  have  already  gone  into 
that  factor.  Exhibit  No.  41  is  entitled  “Local,  Civic,  Com¬ 
munity  and  Religious  Organizations  Offered  Time  On  A 
Sustaining  Basis’  *  by  Station  WTNB.  On  page  2  of  that 
Exhibit,  under  “B”  you  have  listed  a  number  of 

783  organizations  which  have  not  used  time  on  Station 
WTNB,  although  such  sustaining  time  has  been 

offered.  Do  you  know,  of  your  own  kynowledge,  why  these 
institutions  have  not  used  the  time  on  WTNB? 

A.  In  the  case  of  the  HMCA  and  the  Girl  Scouts  of 
America,  I  know  the  reasons  that  were  given  to  me  by  the 

people  with  whom  I  have  discussed  the  matter. 

•  *  • 

784  Q.  Is  it  your  opinion,  from  working  with  Station 
WTNB,  that  these  organizations  presently  broadcast 

over  other  existing  facilities  in  that  city? 

A.  Which  do  not  broadcast  on  our  station? 

Q.  Yes. 

A.  I  feel  that  they  either  do  now,  or  have  at  one  time  or 
another. 

Q.  In  connection  with  Exhibit  No.  39,  which  is  your  pro¬ 
posed  program  schedule,  there  has  been  considerable  dis¬ 
cussion  concerning  the  hours  you  broadcast  Mutual  re¬ 
ligious  programs.  That  hour  is  between  11  and  12? 
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A.  That  is  right. 

Q.  You  have  indicated  that  an  attempt  has  been  made  to 
obtain  permission  from  the  Mutual  Broadcasting  Company 
to  substitute  a  local  program  during  that  hour.  Is  that  cor¬ 
rect? 

A.  Yes.  Permission  from  Mutual  to  take  their  programs 
at  a  playback  time,  in  order  to  clear  that  time. 

Q.  If  you  obtained  that  permission,  during  what  hours 
would  you  substitute  the  Mutual  religious  program  on  this 
proposed  schedule? 

A.  I  think  that  I  would  have  to  submit  it  between  the 
hours  on  this  proposed  schedule  of  6:30  and  7  and  7  and 
7 :30. 

Q.  That  means  then  that  you  are  going  to  have  to  shift 
some  more  Mutual  programs  around. 

A.  No,  sir.  Those  are  sustaining  programs.  I 
785  can  simply  eliminate  those.  Of  course,  that  is  sub¬ 
ject  entirely  to  the  approval  of  the  Network  as  to 
whether  they  want  it  played  back  at  that  time. 

Mr.  Rawson.  I  have  no  further  questions,  Mr.  Examiner. 

Mr.  Lane.  I  have  just  one  question,  I  think. 

Mr.  Rawson.  Before  you  ask  the  question. 

Bv  Mr.  Rawson. 

Q.  If  you  have  to  shift  that  particular  program  around 
from  11 :30  to  12,  to  between  6 :30  to  7 :30,  that  would  in¬ 
crease  the  percentage  of  your  commercial  time  and  your 
network  commercial  time,  is  that  not  right? 

A.  No,  sir.  It  would  not  increase  the  percentage  of  my 
network  commercial  time  because  my  network  commercial 
between  11  and  12  would  simply  be  changed  to  between 
6:30  and  7 :30. 

Q.  You  are  going  to  eliminate  two  Network  programs  and 
substitute  a  commercial  program? 

A.  It  would  affect  my  sustaining  network  time,  but  not 
my  network  commercial  time.  In  other  words,  I  am  simply 
moving  my  network  commercial  to  another  time. 

Q.  That  is  correct.  Then  your  amount  of  sustaining  time 
will  be  reduced. 
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A.  That  is  right.  My  amount  of  network  sustaining  time 
will  be  reduced  at  the  same  time  that  my  amount  of  live 

sustaining  time  would  be  increased  by  an  hour. 

•  •  • 

822  .  ANDREW  D.  RING  was  called  as  a  witness  for 
and  on  behalf  of  Thomas  N.  Beach  Station  WTNB, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

•  •  • 

826  CROSS  EXAMINATION 

827  Q.  When  were  you  actually  employed  to  prepare 
the  analysis? 

A.  A  very  few  days  after  July  9,  Mr.  Wayland  and  Mrs. 
Hicks  visited  our  office  and  at  that  time  I  was  employed  to 
proceed  with  the  channel  study. 

Q.  Two  or  three  days  or  a  week?  Have  you  any  recollec¬ 
tion  on  that? 

A.  According  to  the  best  of  my  memory  it  was  some  two 
or  three  days ;  it  might  have  been  as  much  as  five  days,  but 
it  was  a  very  short  time. 

Q.  Then  was  your  employment  in  the  form  of  an  oral 
assignment  or  a  written  contract? 

A.  It  was  an  oral  agreement. 

Q.  I  take  it  from  your  testimony  you  rendered  two  re¬ 
ports,  one  pertaining  to  690  kc  and  one  pertaining  to  850  kc, 
is  that  correct? 

A.  Not  exactly.  We  rendered  a  report  which  covered 
all  assignments,  discussing  the  possibility  of  pending  ap¬ 
plications  and  other  relative  related  matters  to  im- 

828  proving  the  assignment  of  WTNB. 

Q.  Was  that  report  in  writing? 

A.  No,  that  was  an  oral  report. 

Q.  Was  that  report  made  in  person  and  to  whom  was  it 
made? 

A-  It  was  made  by  me  to  Mrs.  Hicks  and  to  members  of 
the  law  firm  of  Fisher  &  Wayland,  mostly  to  Mr.  Wayland. 
Q.  It  was  an  oral  report? 

A.  Yes. 

Q.  You  are  the  same  gentleman  who  executed  the  jurats 
in  connection  with  the  exhibits  filed  in  the  so-called  Beach 
application? 

A.  Yes. 
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Q.  And  the  date  of  attestation  on  those  jurats  is  the 
correct  date? 

A.  Yes. 

Q.  Do  they  indicate  approximately  the  completion  of  the 
engineering  involved! 

A.  The  date  on  the  engineering  statement  indicates  the 
completion  date. 

Q.  What  is  that  date? 

A.  September  30, 1946. 

•  •  • 

862  Q.  One  other  question,  Mr.  Head:  You  were  em¬ 
ployed  by  Ring  &  Clark  in  August,  1946? 

A.  In  December,  1945. 

Q.  But  you  were  in  their  employ  in  August,  1946? 

A.  I  was. 

Q.  When  did  you  get  your  instructions  from  Mr.  Ring  or 
his  partner  to  prepare  the  engineering  involved  in  this 
application? 

A.  I  do  not  recall  and  I  have  not  examined  my  notes  to 
determine  when  such  assignment  was  made. 

Q.  Do  you  have  notes  that  would  reveal  that? 

A.  I  have  notes  in  some  cases  but  I  cannot  state  without 
examining  them  whether  or  not  they  would. 

Q.  Do  you  know  whether  it  was  in  September  or  October 
or  July,  generally? 

A.  No,  I  do  not. 

Q.  Well,  could  you  state  whether  it  took  you  more  than  a 
month  or  two  months  or  whatever  length  of  time  to 

863  prepare  the  date? 

A.  I  have  among  my  notes  files  regarding  various 
trials  that  were  made  of  the  antenna  system,  trial  No.  1 
carries  the  date  of  August  20, 1946. 

Q.  Just  a  moment.  Was  that  an  acceptable  trial? 

A.  No,  it  was  not 

Q.  That  was  August  20? 

A.  August  20, 1946. 

Q.  Presumably  your  instructions  stated  within  a  day  or 
two  of  that  date,  is  that  correct? 

A.  The  files  to  which  I  am  referring  are  files  concerning 
the  design  of  directional  antenna  system. 
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Considerable  work  involving  a  period  of  weeks  is  re¬ 
quired  to  precede  that. 

Q.  Weeks? 

A.  Weeks. 

Q.  But  it  was  not  until  October  20  that  you  were  prepared 
to  make  a  trial  of  the  antenna  system? 

A.  August  20. 

Q.  August  20? 

A.  That  is  right. 

Q.  What  is  the  last  date  you  have  pertaining  to  the  an¬ 
tenna  system  from  the  sheets  you  have  before  you? 

A.  The  last  sheet  I  have  here  is  entitled  “Trial  No.  13,” 
which  was  the  one  immediately  preceding  the  final, 
864  which  is  dated  September  3  and  September  4, 1946.  • 

1  Q.  You  have  testified,  I  believe,  that  you  are  ac¬ 
quainted  with  the  engineering  exhibit  that  is  attached  to  the 
application  of  Mr.  Beach? 

A.  Yes. 

Q.  Is  it  or  is  it  not  the  fact  that  that  date  could  have  been 
prepared  and  could  have  been  in  Mr.  Beach’s  hands  on  Au¬ 
gust  24? 

A.  August  24? 

Q.  Correct. 

A.  It  could  not  have  been  because  the  directional  antenna 

system  was  not  complete  until  after  September  4,  1946. 

•  •  • 
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900  Exhibit  No.  14 

Docket  No.  7945 
Proposed  Schedule  Reflecting 
Typical  Week  in  Average 
Annual  Operation — Johnston 
B’casting  Co.  —  850  KC. 

The  following  proposed  average  annual  operation  schedule  has  been 
prepared  in  conformity  with  Commission  suggestions.  The  abbrevia¬ 
tions  used  are  as  follows : 


NC 

Network  commercial 

NS 

,  • 

Network  sustaining 

RC 

• 

Record  commercial 

RS 

* 

• 

.  . 

Record  sustaining 

.  ■ 

WC 

• 

• 

• 

Wire  commercial 

WS 

• 

*  • 

** 

Wire  sustaining 

LC 

* 

Live  commercial 

LS 

• 

Live  sustaining 

901 

SEGMENT  ANALYSIS 

Network  Operation 

8:00  A.M.- 

-  6:00  P.M.— 

Other  Total 

• 

• 

6:00  P.M.- 

-11 :00  P.M.— 

Hours 

Hours 

—  % 

Hours 

—  % 

Hours  —  %  Hours  - 

-% 

NC 

18.50 

26.4 

13.50 

38.7 

32.00 

25.4 

NS 

15.00 

21.3 

8.50 

24.4 

3.00  14.3  26.50 

21.0 

RC 

17.25 

25.3 

4.75  22.6  22.00 

17.5 

RS 

7.75 

11.0 

4.00 

11.5 

11.75 

9.3 

WC 

4.00 

5.6 

.25 

.8 

3.25  15.4  7.50 

6.2 

WS 

.50 

.7 

1.50 

4.2 

3.00  14.3  5.00 

3.8 

LC 

2.50 

3.4 

1.50 

4.2 

3.50  16.7  7.50 

6.0 

LS 

4.50 

6.3 

5.75 

16.2 

3.50  16.7  13.75 

10.8 

70.00  100.0 

35.00 

100.0 

21.00—100.0  *  126.00—100.0 
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Monday  through  Friday  6 :00  A.  M.  —  6 :00  P.  M. 


Time 

Title 

Source 

Length 

Type 

6 :00  A.  M. 

White  Chapel 

LC 

30:00 

Religious 

6:30 

Farm  Fair 

LS 

15:00 

Agriculture 

6:45 

Headlines 

WC 

15:00 

News 

7:00 

Music  Box 

RC 

30:00 

Entertainment 

7:30 

Headlines 

WC 

15:00 

News 

7:45 

Music  Box 

RC 

15:00 

Entertainment 

8:00 

Frazier  Hunt 

NC 

15 :00 

News 

8:15 

850  Club 

RS 

15:00 

Entertainment 

8:30 

850  Club 

RC 

30 :00 

Entertainment 

9:00 

Headlines 

WC 

15:00 

News 

9:15 

Music  for  You 

RC 

15:00 

Entertainment 

9:30 

Married  for  Life 

NS 

30 :00 

Entertainment 

10:00 

Sacred  Thoughts 

LS 

30.00 

Religious 

10:30 

Take  It  Easy 

NC 

15:00 

Entertainment 

10:45 

Victor  Lindlahr 

NC 

15:00 

Informative 

11:00 

Lyle  Van 

NC 

15:00 

News 

11 :15 

Morton  Downey 

NC 

15:00 

Entertainment 

11:30 

850  Club 

RS 

30:00 

Entertainment 

12 :00  Noon 

News  for  Women 

NS 

15:00 

News 

12:15 

850  Club 

RC 

30 :00 

Entertainment 

12:45 

John  Anthony 

NC 

15:00 

Entertainment 

1:00 

Cedric  Foster 

NC 

15:00 

News 

1:15 

Regal  Rhythms 

RC 

15 :00 

Entertainment 

1:30 

Queen  for  a  Day 

NC 

30:00 

Entertainment 

2:00 

Confessions 

NS 

30:00 

Entertainment 

2:30 

Headlines 

NS 

15:00 

News 

2:45 

Waltz  Time 

RC 

15:00 

Entertainment 

3:00 

850  Club 

RS 

45:00 

Entertainment 

3:45 

Headlines 

WC 

15:00 

News 

4:00 

850  Club 

RC 

45:00 

Entertainment 

4:45 

4:45  Edition 

LC 

15:00 

Local  News 

5:00 

Here’s  Howe 

NS 

15:00 

Children’s  Pgm. 

5:15 

Superman 

NC 

15:00 

Children’s  Pgm* 

5:30 

Cap’t  Midnight 

NC 

15:00 

Children’s  Pgm. 

5:45 

Tom  Mix 

NC 

15:00 

Children’s  Pgm. 

I 
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Saturday  6 :00  A.  M.  —  6 :00  P.  M. 


Time 

Title 

Source 

Length 

Type 

6:00  A.M. 

White  Chapel 

LC 

30:00 

Religious 

6:30 

Farm  Fair 

LS 

15:00 

Agriculture 

6:45 

Headlines 

WS 

15:00 

News 

7:00 

Music  Box 

RC 

30:00 

Entertainment 

7:30 

Headlines 

WC 

15:00 

News 

7:45 

Music  Box 

RC 

15:00 

Entertainment 

8:00 

Headlines 

WC 

15:00 

News 

8:15 

850  Club 

RS 

15:00 

Entertainment 

8:30 

850  Club 

RC 

30:00 

Entertainment 

9:00 

Headlines 

WC 

15:00 

News 

9:15 

850  Club 

RC 

15:00 

Entertainment 

9:30 

Rainbow  House 

NS 

30:00 

Children’s  Pgm. 

10:00 

Sacred  Thoughts 

LS 

30:00 

Religious 

10:30 

Snow  Village 

NS 

30:00 

Children’s  Pgm. 

11:00 

House  of  Mystery 

NC 

30:00 

Entertainment 

11 :30 

850  Club 

RC 

30:00 

Entertainment 

12:00 

Opiy  House 

NS 

60:00 

Entertainment 

1:00  P.M. 

Headlines 

WC 

15:00 

News 

1:15 

Siesta 

RC 

15:00 

Entertainment 

1:30 

Marine  Band 

RC 

30:00 

Entertainment 

2:00 

Sinfonietta 

NS 

30:00 

Entertainment 

2:30 

Headlines 

WS 

15:00 

News 

2:45 

Melodic  Moods 

RC 

15 :00 

Entertainment 

3:00 

Los  Angeles  Orch. 

NS 

30:00 

Educational 

3:30 

Waltz  Time 

RC 

15 :00 

Entertainment 

3:45 

Headlines 

WC 

15:00 

News 

4:00 

Sports  Parade 

NS 

30:00 

Sports  Feature 

4:30 

Tea  Time 

RC 

15:00 

Entertainment 

4:45 

4:45  Edition 

LC 

15:00 

Local  News 

5:00 

850  Club 

RC 

30:00 

Entertainment 

5:30 

Headlines 

WC 

15:00 

News 

5:45 

850  Club 

RC 

15.00 

Entertainment 
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Sunday 

6:00  A, 

Time 

Title 

Source 

Length 

6:00  A.M. 

White  Chapel 

LC 

60:00 

7:00 

Headlines 

WC 

15:00 

7:15 

Melodies 

RC 

15:00 

7:30 

Simple  Thoughts 

LC 

30:00 

8:00 

Headlines 

WC 

15:00 

8:15 

Waltz  Time 

RC 

15 :00 

8:30 

Sacred  Moments 

LC 

30:00 

9:00 

Headlines 

WC 

15:00 

9:15 

Symphonie 

RC 

15:00 

9:30 

Chaplain  Jim 

NS 

30:00 

10:00 

Morning  Prayer 

LC 

30:00 

10:30 

Reviewing  Stand 

NS 

30:00 

11 :00 

Church  Service 

LS 

60:00 

12 :00  Noon 

World  Roundup 

NS 

15:00 

12:15  P.M. 

850  Club 

RC 

45:00 

1:00 

Along  the  Trail 

NS 

30:00 

1:30 

Bill  Cunningham 

NC 

15:00 

1:45 

World  Tomorrow 

NS 

15:00 

2:00 

Talent  Shop 

LS 

30:00 

2:30 

Vera  Sings 

NS 

30:00 

3:00 

Murder  Is  Hobby 

NC 

30:00 

3:30 

True  Detective 

NC 

30 :00 

4:00 

The  Shadow 

NC 

30:00 

4:30 

Quick  as  a  Flash 

NC 

30:00 

5:00 

Those  Websters 

NC 

30:00 

5:30 

Cedric  Foster 

NC 

15:00 

5:45 

World  Roundup 

NS 

15:00 

M.  — 6:00  P.M. 

Type 

Religious 

News 

Entertainment 

Keligious 

News 

Entertainment 

Keligious 

News 

Entertainment 

Educational 

Keligious 

Educational 

Keligious 

News 

Entertainment 

Entertainment 

News 

Educational 

Entertainment 

Entertainment 

Entertainment 

Entertainment 

Entertainment 

Entertainment 

Entertainment 

News 

News 
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905 

Monday 


Time 

Title 

6:00  P.M. 

Fulton  Lewis 

6:15 

Highlights 

6:30 

Henry  Taylor 

6:45 

Bill  Brandt 

7:00 

Bulldog  Drummond 

7:30 

Youth  Forum 

8:00 

Gabriel  Heatter 

8:15 

Real  Stories 

8:30 

Spotlight  Bands 

9:00 

Fight  of  Week 

10:00 

All  the  News 

10:15 

Serenade 

10:30 

Ebony  Moods 

11:00 

Headlines 

11:15 

Dance  Parade 

11:45 

Final  Edition 

Tuesday 

6:00  P.M. 

Fulton  Lewis 

6 :15  P.  M. 

Highlights 

6:30 

American  Legion 

6:45 

Bill  Brandt 

7:00 

Nick  Carter 

7:30 

The  Falcon 

8:00 

Gabriel  Heatter 

8:15 

Real  Stories 

8:30 

American  Forum 

9:15 

Upton  Close 

9:30 

Masterworks 

10:00 

All  the  News 

10:15 

Serenade 

10:30 

Ebony  Moods 

11:00 

Headlines 

11:15 

Dance  Parade 

11:45 

Final  Edition 

6:00  P.M.  — 12:00  M. 


Source 

Length 

Type 

NC 

15:00 

News 

LS 

15:00 

Sports 

NC 

15:00 

News 

NS 

15:00 

Sports 

NC 

30:00 

Entertainment 

LS 

30:00 

Educational 

NC 

15:00 

News 

NC 

15:00 

Entertainment 

NC 

30:00 

Entertainment 

NC 

60:00 

Sports 

WS 

15:00 

News 

RS 

15:00 

Entertainment 

LS 

30 :00 

Entertainment 

WS 

15:00 

News 

NS 

30:00 

Entertainment 

WS 

15:00 

News 

6:00  P.M.  — 12:00  M. 


NC 

15:00 

News 

LS 

15:00 

Sports 

LS 

15:00 

Fraternal 

NS 

15:00 

Sports 

NS 

30:00 

Entertainment 

NC 

30:00 

Entertainment 

NC 

15:00 

News 

NC 

15:00 

Entertainment 

NS 

45:00 

Educational 

NS 

15 :00 

News 

RS 

30:00 

Educational 

WS 

15:00 

News 

RS 

15:00 

Entertainment 

LS 

30:00 

Entertainment 

WS 

15:00 

News 

NS 

30:00 

Entertainment 

WS 

15:00 

News 
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Wednesday 


Time 

Title 

6:00  P.M. 

Fulton  Lewis 

6:15 

Highlights 

6:30 

Cecil  Brown 

6:45 

Bill  Brandt 

7:00 

What’s  Song 

7:30 

Fresh  Up  Show 

8:00 

Gabriel  Heatter 

8:15 

Real  Stories 

8:30 

Spotlight  Bands 

9:00 

Endorsed — Dorsey 

9:30 

Masterworks 

10:00 

All  The  News 

10:15 

Serenade 

10:30 

Ebony  Moods 

11 :00 

Headlines 

11:15 

Dance  Parade 

11:45 

Final  Edition 

Thursday 

6:00  P.M. 

Fulton  Lewis 

6:15 

Highlights 

6:30 

VFW — DAV 

6:45 

Bill  Brandt 

7:00 

Playhouse 

7:30 

Rogue’s  Gallery 

8:00 

Gabriel  Heatter 

8:15 

Real  Stories 

8:30 

Treasure  Hour 

9:00 

You  Make  News 

9:30 

Masterworks 

10:00 

All  The  News 

10:15 

Serenade 

10:30 

Ebony  Moods 

11:00 

Headlines 

11:15 

Dance  Parade 

11 :45 

Final  Edition 

6:00  P.  M.— 12:00  M. 


Source 

Length 

Type 

NC 

15 :00 

News 

LS 

15:00 

Sports 

NS 

15:00 

News 

NS 

15:00 

Sports 

NS 

30:00 

Entertainment 

NC 

30:00 

Entertainment 

NC 

15:00 

News 

NC 

15:00 

Entertainment 

NC 

30:00 

Entertainment 

NS 

30:00 

Entertainment 

RS 

30 :00 

Educational 

WS 

15:00 

News 

RS 

15:00 

Entertainment 

LS 

30:00 

Entertainment 

WS 

15 :00 

News 

NS 

30:00 

Entertainment 

WS 

15:00 

News 

6:00  P.  M.  — 12:00  M. 


NC 

15:00 

News 

LS 

15:00 

Sports 

LS 

15:00 

Fraternal 

NS 

15 :00 

Sports 

NS 

30:00 

Educational 

NC 

30:00  • 

Entertainment 

NC 

15:00 

News 

NC 

15:00 

Entertainment 

NC 

30:00 

Entertainment 

NS 

30:00 

News 

RS 

30 :00 

Educational 

WS 

15:00 

News 

RS 

15:00 

Entertainment 

LS 

30 :00 

Entertainment 

WS 

15 :00 

News 

NS 

30:00 

Entertainment 

WS 

15:00 

News 
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Friday 


Time 

Title 

6 :00  P.  M. 

Fulton  Lewis 

6:15 

Highlights 

6:30 

Henry  Taylor 

6:45 

Bill  Brandt 

7:00 

Better  Government 

7:30 

Know  Music 

8:00 

Gabriel  Heatter 

8:15 

Real  Stories 

8:30 

Spotlight  Bands 

9:00 

Take  Notes 

9:30 

Masterworks 

10:00 

All  The  News 

10:15 

Serenade 

10:30 

Ebony  Moods 

11:00 

Headlines 

11:15 

Dance  Parade 

11:45 

Final  Edition 

Saturday 

6:00  P.M. 

Headlines 

6:15 

Highlights 

6:30 

Veteran’s  Aid 

6:45 

I  Was  Convict 

7:00 

20  Questions 

7:30 

Harry  Savoy 

8:00 

Leave  To  Girls 

8:30 

Jno.  Trimble 

9:00 

Chicago  Theater 

10:00 

All  The  News 

10:15 

Serenade 

10:30 

Ebony  Moods 

11:00 

Headlines 

11:15 

Dance  Parade 

11:45 

Final  Edition 

6:00  P.M.  — 12:00  M. 


Source 

Length 

Type 

NC 

15 :00 

News 

LC 

15:00 

Sports 

NC 

15:00 

News 

NS 

15:00 

Sports 

LS 

30:00 

Educational 

NS 

30:00 

Entertainment 

NC 

15:00 

News 

NC 

15:00 

Entertainment 

NC 

30:00 

Entertainment 

NC 

30:00 

Entertainment 

RS 

30:00 

Educational 

WS 

15:00 

News 

RS 

15:00 

Entertainment 

LS 

30:00 

Entertainment 

WS 

15:00 

News 

NS 

30:00 

Entertainment 

WS 

15:00 

News 

6:00  P.M.  — 12:00  M. 


WC 

15:00 

News 

LC 

15:00 

Sports 

LS 

15 :00 

Fraternal 

NS 

15 :00 

Educational 

NC 

30:00 

Entertainment 

NC 

30:00 

Entertainment 

NC 

30:00 

Entertainment 

NS 

30:00 

Entertainment 

NS 

60:00 

Entertainment 

WS 

15 :00 

News 

RS 

15:00 

Entertainment 

LS 

30:00 

Entertainment 

WS 

15:00 

News 

NS 

30:00 

Entertainment 

WS 

15:00 

News 
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Sunday: 

Time 

Title 

Source 

6:00  P.  M.  — 12:00  M. 

Length  Type 

6:00  P.M. 

Opera  Bevue 

NS 

30:00 

Educational 

6:30 

Music — Mutual 

NS 

30 :00 

Entertainment 

7:00 

Mediation  Board 

NC 

30:00 

Educational 

7:30 

Don’t  Be  Sucker 

NC 

15 :00 

Educational 

7:45 

Gabriel  Heatter 

NC 

15:00 

News 

8:00 

Exploring 

NC 

30 :00 

Entertainment 

8:30 

Double — Nothing 

NC 

30:00 

Entertainment 

9:00 

Opportunity 

NC 

30:00 

Entertainment 

9:30 

Masterworks 

ES 

30 :00 

Educational 

10:00 

Bevival  Hour 

EC 

60:00 

Beligious 

11:00 

Thoughts 

LS 

60:00 

Eeligious 

909 

SEGMENT  ANALYSIS 

. 

Non-Network  Operation 

8 :00  A.  M.  —  6 :00  P.  M.  —  Other 

Total: 

6 :00  P.  M.  11 :00  P.  M. 

Hours  —  %  Hours  —  % 

Hours 

Hours  —  % 

Hours — % 

EC  !  29.00 

41.4  7.25  20.7 

4.75 

22.6 

41.00  32.5 

ES  !  19.00 

27.1  10.00  28.6 

3.00 

14.3 

32.00  25.4 

WC  8.75 

12.5  3.50  10.0 

3.25 

15.4 

15.50  12.3 

WS  5.00 

7.2  1.50  4.3 

3.00 

14.3 

9.50  7.5 

LC  5.25 

7.5  3.75  10.7 

3.50 

16.7 

12.50  10.0 

LS  3.00 

4.3  9.00  25.7 

3.50 

16.7 

15.50  12.3 

70.00—100.00  35.00—100.00  21.00—100.00  125.00—100.00 
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Monday  through  Friday 

6:00  A. 

M.— 6:00  P.  M. 

Time 

Title 

Source 

Length 

Type 

6:00  A.M. 

White  Chapel 

LS 

30:00 

Religious 

6:30 

Farm  Fair 

LS 

15:00 

Agriculture 

6:45 

News  Review 

WC 

15:00 

News 

7:00 

Music  Box 

RC 

30:00 

Entertainment 

7:30 

News  Review 

WC 

15:00 

News  Summary 

7:45 

Top  of  Morning 

RC 

15:00 

Entertainment 

8:00 

News  Review 

WC 

15:00 

News  Summary 

8:15 

850  Club 

RS 

45:00 

Entertainment 

9:00 

What’s  News 

WC 

15:00 

News  Digest 

9:15 

Music  for  You 

RS 

45:00 

Entertainment 

10:00 

Sacred  Thought 

LC 

30:00 

Religious 

10:30 

Waltz  Time 

RS 

15:00 

Entertainment 

10:45 

Date  with  Dot 

LS 

15:00 

Informative 

11:00 

News  Review 

WC 

15 :00 

News  Summary 

11:15 

Just  Music 

RC 

45:00 

Entertainment 

12 :00  Noon 

News  for  Everyone 

WS 

15:00 

News  Summary 

12:15  P.M. 

850  Club 

RC 

45:00 

Entertainment 

1:00 

News  Review 

WC 

15:00 

News  Summary 

1:15 

Atomic  Boogie 

RC 

60:00 

Entertainment 

2:15 

News  Review 

WC 

15:00 

News  Summary 

2:30 

Concert  Miniature 

RS 

30:00 

Entertainment 

3:00 

Southland  Memories 

RC 

45:00 

Entertainment 

3:45 

News  Review 

LC 

15:00 

News  Summary 

4:00 

850  Club 

RC 

45:00 

Entertainment 

4:45 

Local  News 

LC 

15:00 

Area  highlights 

5:00 

Behind  Headlines 

WC 

15:00 

News  Analysis 

5:15 

Rhythm  Rhapsody 

RC 

45:00 

Entertainment 
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911 

Saturday*  6 :00  A.  M.  —  6 :00  P.  M. 


Time 

Title 

Source 

Length 

Type 

3:00  P.M. 

Symphonie 

RS 

30:00 

Entertainment 

4:00  P.M. 

Masterworks 

RS 

30 :00 

Entertainment 

Sunday 

6:00  A.  M.  — 6:00  P.  M. 

6:00  A.  M. 

White  Chapel 

LC 

60:00 

Religious 

7:00 

News  Review 

WC 

15:00 

News  Summary 

7:15 

Melodies 

RC 

15:00 

Entertainment 

7:30 

Simple  Thoughts 

LC 

30 :00 

Religious 

8:00 

News  Review 

WC 

15:00 

News  Summary 

8:15 

Waltz  Time 

RC 

15:00 

Entertainment 

8:30 

Sacred  Moments 

LC 

30 :00 

Religious 

9:00 

News  Review 

WC 

15:00 

News  Summary 

9:15 

Concert  Miniature 

RC 

45:00 

Entertainment 

10:00 

Sacred  Thoughts 

LC 

30:00 

Religious 

10:30 

Just  Music 

RC 

30 :00 

Entertainment 

11:00 

Sunday  Services 

LS 

60:00 

Religious 

12 :00  Noon 

News  Review 

WC 

15:00 

News  Summary 

12:15  P.M. 

850  Club 

RC 

45 :00 

Entertainment 

1:00 

News  Review 

WC 

15:00 

News  Summary 

1:15 

Tango  Time 

RC 

15:00 

Entertainment 

1:30 

World  Tomorrow 

WC 

15 :00 

Forecast 

1:45 

Congo  Rhythms 

RS 

15:00 

Entertainment 

2:00 

Talent  Shop 

LS 

30 :00 

Entertainment 

2:30 

News  Review 

WS 

15:00 

News  Summary 

2:45 

Hawaiian  Moods 

RC 

15:00 

Entertainment 

3:00 

Hour  with  Masters 

RS 

90:00 

Educational 

4:30 

Sunday  Serenade 

RC 

30:00 

Entertainment 

5:00 

News  Review 

WS 

15:00 

News  Summary 

5:15 

850  Club 

RC 

45:00 

Entertainment 

♦Saturday  program  schedule  varies  from  Monday  through  Friday  outline 
only  in  the  above  listed  programs. 
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912  •  • 

Monday  through  Saturday  6 :00  P.  M.  — 12  M. 


Time 

Title  Source 

Length 

Type 

6:00  P.M. 

News  Review 

WC 

15:00 

News  Summary 

6:15 

Sports  Review 

LC 

15:00 

General  Sports 

6:30 

Better  Health  (Mon) 

LS 

30:00 

Educational 

Am.  Legion  (Tue) 

LS 

30:00 

Informative 

Your  F.  B.  I.  (Wed) 

LS 

30:00 

Educational 

V.  F.  W.  (Thu) 

LS 

30:00 

Informative 

Rackets,  Inc.  (Fri) 

LS 

30:00 

Educational 

D.  A.  V.  (Sat) 

LS 

30:00 

Informative 

7:00 

Youth  Forum  (Mon) 

LS 

30:00 

Educational 

Varieties  (TWThSat) 

RS 

30:00 

Entertainment 

Better  Gov't  (Fri) 

LS 

30:00 

Educational 

7:30 

Salon  Music 

RS 

30 :00 

Entertainment 

8:00 

News  Review 

WC 

15:00 

News  Summary 

8:15 

850  Club 

RC 

45:00 

Entertainment 

9:00 

Masterworks 

RS 

60:00 

Educational 

10:00 

All  the  News 

WS 

15 :00 

News  Summary 

10:15 

Syncopation 

RS 

15:00 

Entertainment 

10:30 

Songs  in  the  Night 

LS 

30:00 

Entertainment 

11:00 

News  Review 

WS 

15:00 

News  Summary 

11:15 

Slumber  Rhythms 

RS 

30 :00 

Entertainment 

11:45 

News  Review 

WS 

15:00 

News  Summary 

Sunday 

• 

6:00  P.M.  — 12  M. 

6:00  P.M. 

News  Review 

WC 

15:00 

News  Summary 

6:15 

Sports  Review 

LC 

15:00 

Gen'l  Summary 

.  6:30 

Alabama  Parade 

LS 

30:00 

Informative 

7:00 

Evening  Melodies 

RC 

45:00 

Entertainment 

7:45 

News  Review 

WC 

15:00 

News  Summary 

8:00 

Varieties 

RC 

30:00 

Entertainment 

8:30 

Salon  Musicale 

RS 

30:00 

Entertainment 

9:00 

Revival  Hour 

LC 

60:00 

Religious 

10:00 

Sacred  Memories 

RC 

60:00 

Religious 

11:00 

Meditation 

LS 

30:00 

Religious 

11 :30 

Reverie 

RS 

30:00 

Entertainment 
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913  Exhibit  No.  15 

Docket  No.  7945 

Program  Type  Analysis 

Proposed  station, 

Johnston  Broadcasting  Co. 

850  KC 

Applicant  proposes  an  operation  of  eighteen  hours  a  day,  seven 
days  a  week,  or  a  total  of  one  hundred  twenty-six  (126)  hours  weekly. 

The  following  is  an  analysis  of  the  total  average  weekly  time  to  be 
devoted  to  each  type  of  program  appearing  on  the  accompanying  non- 
network  operation  schedule: 


Program  Type 

Weekly  Time 

Weekly  Percentage 

News 

26.50 

21.0 

Educational 

10.00 

7.9 

Sports 

1.75 

1.4 

Entertainment 

70.75 

56.1 

Agriculture 

1.50 

1.2 

Informative 

2.00 

1.6 

Fraternal 

1.50 

1.2 

Religious 

12.00 

9.6 

Total 

126.00 

100.0 

*  *  * 


935  Federal  Communications  Commission 

Docket  No.  7946  Date  Feb  28  1947 

Exhibit  No.  22 

STATEMENT  OF  GENERAL  POLICIES 
RADIO  STATION  WTNB 
Birmingham,  Ala. 

1.  Community  Service 

To  serve  the  Community  needs  of  the  people.  Complete 
'  cooperation  will  be  extended  all  civic  interests  not  only  by 
offering  time  without  charge  at  good  listening  hours  but 
further  by  offering  advice  and  assistance  in  preparing 
and  presenting  broadcasts. 
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2.  Commercial  Time 

A  reasonable  balance  shall  be  maintained  between  com¬ 
mercial  and  sustaining  programs.  The  staff  have  been  in¬ 
structed  that  there  shall  be  an  average  of  no  more  than  60% 
commercial  time. 

3.  Public  Controversial  Issues 

Time  will  be  given  to  public  controversial  issues.  An 
equal  opportunity  will  be  afforded  all  sides.  Public  forums 
and  round  table  discussions  will  be  planned  within  our 
listening  area  by  the  program  staff  and  presented  by  local 
leaders. 

4.  Religious  Broadcasts 

A  balance  program  will  be  handled  throughout  the  day 
and  different  church  denominations  will  be  given  an  equal 
opportunity. 

5.  Editorial  Policy 

WTNB  will  have  no  editorial  policy  or  take  any  part  in 
controversial  matters,  and  news  programs  will  be  broad¬ 
cast  without  editorial  opinion. 

6.  Political  Broadcasts 

An  equal  opportunity  will  be  afforded  all  political  candi¬ 
dates  in  the  use  of  the  station  facilities  and  a  uniform 
rate  will  be  charged. 

7.  News  Service 

Whereas,  WTNB  is  now  gathering  local  news,  should  we 
be  granted  5,000  watts  we  would  hire  additional  staff  to 

take  care  of  news  coverage  throughout  the  state. 

% 

8.  Special  Events 

Special  emphasis  have  been  placed  and  will  continue  to 
be  on  the  events  broadcast  by  remote  control.  Programs 
of  special  interest  to  the  various  communities,  will  be  broad¬ 
cast  direct  or  by  wire  recorder.  Network  broadcasts  will 
be  cancelled  whenever  possible,  for  local  broadcasts  of 
special  interest. 


•  •  • 


270 


999  Federal  Communications  Commission 

Docket  No.  7946  Date  Mar  1  1947 

Exhibit  No.  37 

A  SUMMARY  OF  SUSTAINING  PUBLIC  SERVICE 
PROGRAMS  ON  STATION  WTNB, 
Birmingham,  Ala. 

January  31,  1947. 

A.  Current  Public  Service  Programs — Sustaining — (in¬ 
cluding  Network  and  Local  Programs  in  this  Category) 
I.  News — 

a.  4  quarter  hour  periods,  2  five  minute  periods 
daily; 

2  quarter  hour  periods  weekly. 

1.  This  includes  local  newscasts  and  network 
news  commentaries  by  Cecil  Brown,  Fulton 
Lewis,  Jr.,  Albert  Warner,  F.  H.  LaGuar- 
dia,  William  Hillman,  etc. 

II.  Sports — 

a.  2  quarter  hour  periods  daily; 

1  half-hour  period,  1  quarter  hour  period  weekly. 

-  !  1.  This  includes  local  sportscast  by  Ben 

Chapman,  TNB  sports  director  and  Mgr. 
of  the  Philadelphia  “Phillies”,  and  net¬ 
work  sportscasters,  Bill  Brandt,  Joe  Cum- 
misky  and  Bryan  Field. 

III.  Religious — 

a.  1  quarter  hour  period  daily; 

2  half  hour  periods  weekly. 

1.  This  includes  network  daily,  “Faith  in  Our 
Time”  which  is  non-denominational,  and 
two  male  quartets  with  religious  songs  on 
Sundays. 

IV.  General  Information — 

a.  6  half-hour  periods,  1  three-quarter  hour  period, 
and  1  quarter  hour  period  weekly. 

1.  This  includes  programs  on  crime,  govern¬ 
ment,  literature,  etc,  such  as: 

(a)  Meet  the  Press 

(b)  Author  Meets  Critic 

(c)  I  Was  a  Convict 
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(d)  American  Forum  of  Air 

(e)  Sound  Off  Birmingham 

,(1)  A  local  program  of  debate  &  dis¬ 
cussion  on  matters  of  current  lo¬ 
cal  interest  such  as  socialized 
medicine,  municipal  government, 
municipal  ownership  of  utilities, 
etc. 

(2)  Speakers  are  outstanding,  civic, 
business  and  political  leaders  of 
city  and  state. 

(f)  Realtors  Round  Table 

(1)  A  discussion  program  of  local 
realty  and  housing  problems  fea¬ 
turing  prominent  realtors,  con¬ 
struction  men,  etc.  as  speakers. 

V.  Cultural — Music — 

a.  1  half  hour  period  daily; 

4  half  hour  periods,  2  hour  periods  weekly. 

1.  This  includes  such  programs  as, 

(a)  Cleveland  Symphony, 

(b)  Chicago  Theatre  of  the  Air 

(c)  Los  Angeles  Symphonic  Band 

(d)  Pro  Arte  Quartet 

(e)  Our  World  of  Song 

(f)  Reflections  in  Music 
VX  TJ.  S.  Service  Forces — 

a.  7  half  hour  periods,  4  quarter  hour  periods 
weekly. 

1.  This  includes  local  and  network  recruiting 

and  Service  band  programs. 

VII.  Children’s  Programs — 

a.  2  quarter  hour  periods  Monday  thru  Friday; 

1  quarter  hour  period,  1  half  hour  period  weekly. 

1.  This  includes  such  programs  as  “Hop 

Harrigan”,  “Captain  Midnight”,  “Rain¬ 
bow  House”  and  the  “WTNB  Kiddie 

Klub”. 
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VIII.  Special,  Programs — 

a.  2  quarter  hour  periods,  1  five  minute  period  weekly; 
1  half  hour  period  monthly. 

1.  This  includes  a  program  by  a  blind  singer 
for  shut-ins,  a  weekly  program  for  Alco¬ 
holics  Anonymous,  a  weekly  YWCA  pro¬ 
gram  and  a  monthly  Band  Concert  by  a 
Shriner’s  Band. 

IX.  Negro  Programs — 

a.  1  half  hour  program  weekly. 

1.  A  negro  instrumental  rhythm  quartet. 

•  •  * 

1002  Federal  Communications  Commission 

Docket  No.  7946  Date  Mar  1 1947 

Exhibit  No.  39 

PEOPOSED  SCHEDULE 
WTNB— 850  kcs  -  - 

Guide: 

NC — Network  Com’l. 

NS — Network  Sust. 

EC — Eecorded  Com’L 
ES — Eecorded  Sust. 

WS — Wire  Com’L 
WS — Wire  Sust. 

LC — Live  Com’L 
LS — Live  Sust. 

EN — Entertainment 
ED — Educational 
E  — Eeligious 
S  — Sports 
A  — Agricultural 
N  — News 

C  — -Civic  and  Government 
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1003  PROGRAM  LOG  ANALYSIS 

(Proposed  'Schedule  850Kc) 
WTNB,  Birmingham,  Ala. 


8  AM 
to 

6  PM. 

6PM 

to 

11  PM. 

Other 

Hours 

Total 

Network  Com’L 

(NC) 

18.9 

13.7 

14.4 

Network  Sust. 

(NS) 

26.2 

42.2 

2.8 

26.9 

Recorded  Com’L 

(RC) 

26.5 

7.3 

7.2 

18.0 

Recorded  Sust. 

(ES) 

11.9 

9.3 

43.1 

16.1 

Wire  Com’L 

(WC) 

2.1 

2L6 

4.8 

Wire  Sust. 

(WS) 

.3 

1.5 

.6 

Live  Com’L 

(LC) 

12.8 

8.0 

21.7 

12.9 

Live  Sust. 

(LS) 

1.3 

18.0 

3.6 

6.3 

Total  .. 

100.0 

100.0 

100.0 

100.0 

PROGRAM  LOG  ANALYSIS 
(Proposed) 

Program  Type — "WTNB 

•  •  • 


Hours 

% 

News  . 

..  15:25 

12.3 

Religion  . 

..  16:15 

13.0 

Sports . 

2:45 

2.2 

Civic  . 

8:00 

6.4 

Educational . 

3:45 

3.0 

Classical  Music  . 

5:20 

4.2 

Governmental  . 

4:15 

3.5 

Gen’L  Entertainment  . . . 

..  69:15 

55.4 

Weekly  Total  . . . . 

..  125:00 

100.0 

■ 
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1004  Sunday 

7:00  Organ  Reveries .  RS  EN 

7 :15  Bible  Stories .  LS  R 

7 :30  Birmingham  Harmony  Boys  . .  LS  R 

8:00  Young  Peoples  Church  of  Air  NC  R 

8:30  Moments  of  Devotion .  RC  R 

9:00  Songs  of  Inspiration .  LC  R 

9:30  Voice  of  Prophecy .  NC  R 

10:00  Bible  Institute .  NC  R 

10:30  Radio  Bible  Class .  NC  R 

11 :00  Local  Church  Service .  LS  R 

12  XX)  Warden  Lawes’  Crime  Cases  NC  EN 

12:15  Cliff  Edwards  Show .  RC  EN 

12:30  Sunday  News .  WS  N 

12:45  Movie  Roundup .  RC  EN 

1 :00  Deep  South  Quartet .  LC  R 

1 :30  Radio  Chapel .  LC  R 

2 :30  Crimes  of  Carelessness .  NC  EN 

3:00  House  of  Mystery .  NC  EN 

3 :30  True  Detective  Mysteries _  NC  EN 

4:00  Seven  Up  and  Seven  Down _  LC  S 

4:30  Quick  as  a  Flash .  NC  EN 

5:00  Those  Webster s .  NC  EN 

5:30  Nick  Carter .  NC  EN 

6:00  News  .  WS  N 

6:15  Hollywood  Hits .  RC  EN 

6:30  California  Melodies .  NS  EN 

7:00  Alexander’s  Mediation  Board  NS  EN 

7 :30  Special  Investigator .  NC  ED 

1005  Sunday 

7 :45  Official  Detective .  NS  EN 

8:00  Exploring  the  Unknown .  NC  ED 

8:30  Double  or  Nothing .  NC  EN 

9 :00  Gabriel  Heatter  Show .  NC  N 

9:30  Gospel  in  Song .  LC  R 

10:00  William  Hillman .  NS  N 

10:15  Dance  Orchestra .  NS  EN 

» 
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10:30  Dance  Orchestra .  NS  EN 

11 :00  Reflections  in  Music .  RS  EN 

11 :55  Mutual  Reports  the  News  ....  RS  EN 

12 :00  Signoff . 

1006  Monday 

6 :00  Church  of  the  Air .  LC  R 

6:30  Farm  News  and  Crop  Reports  WC  N 

6:45  Musical  Revielle  .  RS  EN 

7 :00  Morning  News .  WC  N 

7 :15  Crosby  Corner .  RC  EN 

7 :30  Bible  Study .  LC  R 

7 :45  News .  WC  N 

8:00  Pat  Your  Foot .  RC  EN 

8:15  Shady  Valley  Folks .  NS  EN 

8 :30  Moments  of  Devotion .  RC  R 

9. -00  Hollywood  Hits .  RC  EN 

9:15  Faith  in  Our  Time .  NS  R 

9:30  Say  it  With  Music .  NS  EN 

10:00  Cecil  Brown .  NS  N 

10:15  Woman’s  Hour .  RC  EN 

10:45  Musical  Memoirs .  RS  EN 

11:00  Meet  Your  Nabor  . .  LC  EN 

11 :30  Coast  Guard  on  Parade .  NS  C 

12:00  Noontime  News .  WC  N 

12 :15  Farm  and  Home  Hour .  RS  A 

12:45  Checkerboard  Jamboree .  NC  EN 

1:00  Radio  Chapel .  LC  R 

1:30  Queen  For  a  Day .  NC  EN 

2 :00  Heart’s  Desire .  NS  EN 

2:30  Melody  Lane .  RC  EN 

2:45  Hillbilly  Hoedown  .  RC  EN 

3:30  Afternoon  Jive .  RS  EN 

3 :45  Songs  of  Inspiration .  RC  R 
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1007  Monday 

4:00  Stompin  Around .  RS  EN 

4:15  Blues  and  Boogie .  RS  EN 

4:30  ShoNuff . RC  EN 

4:45  Buck  Rogers .  NC  EN 

5:00  Hop  Harrigan .  NS  EN 

5 :15  Cliff  Edwards  Show .  RC  EN 

5:30  Capt.  Midnight .  NO  EN 

5:45  ToxMix .  NC  EN 

6:00  Fulton  Lewis,  Jr .  NS  N 

6:15  Sports  Cast  .  LC  S 

6:30  Henry  J.  Taylor .  NC  N 

6:45  Three  Quarter  Time .  RS  EN 

7 :00  Take  a  Letter,  Please .  LC  EN 

7 :30  Education  in  Alabama .  LS  ED 

8:00  Gabriel  Heatter  .  NC  N 

•  8:15  Eaton  Reports .  LC  N 

8:30  Guy  Lombardo  Orch. .  NS  C 

9. 00  Alcoholics  Anonymous  .  RS  ED 

9:15  Marine  Musicale  .  RS  C 

9:30  Stephen  Graham,  Family  Doctor  NS  EN 

10:00  All  the  News .  NS  N 

10:15  Dance  Orchestra .  NS  EN 

10:30  Brown  Belle  Boogie .  RC  EN 

10:45  Party  Time  .  RS  EN 

11:30  Reflections  in  Music .  RS  EN 

11 :55  Mutual  Reports  the  News  ....  NS  N 

12 :00  Signoff . 

1008  Tuesday 

6  XX)  Church  of  the  Air .  LC  R 

6:30  Farm  News  and  Crop  Reports  WC  N 

6:45  Musical  Reveille .  RS  EN 

7 :00  Morning  News .  WC  N 

7 :15  Crosby  Corner .  RC  EN 

7:30  Bible  Study  .  LC  R 

7i45  News .  WC  N 

8  XX)  Pat  Your  Foot .  RS  EN 
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8:15  Shady  Valley  Folks .  NS 

8:30  Moments  of  Devotion .  RC 

9:00  Hollywood  Hits  .  RC 

9:15  Faith  in  Our  Time .  NS 

9:30  Say  it  With  Music .  NS 

10:00  Cecil  Brown .  NS 

10:15  Women’s  Hour .  RC 

10:45  Vocal  Variations .  RS 

11 :00  Meet  Your  Nabor .  LC 

11 :30  U.  S.  Naval  Academy  Band  . .  NS 

12  :00  Noontime  News .  WC 

12:15  Farm  and  Home  Hour .  RS 

12:45  Checkerboard  Jamboree .  NC 

1 :00  Radio  Chapel .  LC 

1 :30  Queen  For  a  Day .  NC 

2:00  Heart’s  Desire .  NS 

2:30  Melody  Lane  .  RC 

2:45  Hillbilly  Hoedown  .  RC 

3:30  Afternoon  Jive .  RS 

3:45  Songs  of  Inspiration .  RC 

1009  Tuesday 

4:00  Stompin  Around .  RC 

4:15  Blues  and  Boogie .  RS 

4:30  Sho  Nuff .  RC 

4:45  Buck  Rogers .  NC 

5:00  Hop  Harrigan .  NS 

5 :15  Cliff  Edwards  Show .  RC 

5:30  Capt.  Midnight .  NC 

5:45  Tom  Mix  .  NC 

6:00  Fulton  Lewis .  NS 

6 :15  Sportscast  .  LC 

6:30  Supper  Dance  .  RS 

6:45  Vets.  Administration .  LS 

7:00  Scotland  Yard .  NS 

7:30  The  Falcon  .  NC 

8:00  Continental  Room  Orch .  LS 

8 :30  Amer.  Forum  of  the  Air .  NS 

9 :15  High  School  High  Lights  ....  LS 
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9:30  Music  for  All .  LS  C 

9:45  Party  Platform .  LS  C 

10:00  AH  the  News .  NS  N 

10:15  Dance  Orchestra .  NS  EN 

10:30  Brown  Belle  Boogie  .  RC  EN 

10:45  Party  Time  .  RS  EN 

11 :30  Reflections  in  Music .  RS  EN 

11:55  Mutual  Reports  the  News  ... .  NS  N 

12 :00  Signoff . 

1010  Wednesday 

6 :00  Church  of  the  Air .  LC  R 

6:30  Farm  News  and  Crop  Reports  WC  N 

6 :45  Musical  Reveille .  RS  EN 

7 :00  Morning  News .  WC  N 

7 :15  Crosby  Corner .  RC  EN 

7:30  Bible  Study .  LC  R 

7 :45  News .  WC  N 

8 :00  Pat  Your  Foot .  RC  EN 

8:15  Shady  Valley  Folks .  NS  EN 

8:30  Moments  of  Devotion .  RC  R 

9KX)  Hollywood  Hits .  RC  EN 

9:15  Faith  in  Our  Time .  NS  R 

9:30  Say  it  With  Music .  NS  EN 

10:00  Cecil  Brown .  NS  N 

10:15  Woman’s  Hour  .  RC  EN 

10:45  Musical  Memoirs .  RS  EN 

11:00  Meet  Your  Nabor  .  LC  EN 

11 :30  Bham  Swap  Shop .  LC  EN 

12  KX)  Noontime  News  .  WC  N 

12:15  Farm  and  Home  Hour .  RS  A 

12:45  Checkerboard  Jamboree .  NS  EN 

1:00  Radio  Chapel .  LC  R 

1:30  Queen  For  a  Day .  NC  EN 

2:00  Heart’s  Desire .  NS  EN 

2:30  Melody  Lane .  RC  EN 

2:45  Hillbilly  Hoedown .  RC  EN 

3:30  Afternoon  Jive .  RS  EN 

3:45  Songs  of  Inspiration .  RC  R 
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1011  Wednesday 

4:00  Stompin  Around .  RS  EN 

4:15  Blues  and  Boogie .  RS  EN 

4:30  Sho  Nuff  .  RC  EN 

4:45  Buck  Rogers .  NC  EN 

5 :00  Hop  Harrigan .  NS  EN 

5:15  Cliff  Edwards  Show .  RC  EN 

5 :30  Capt.  Midnight  . . .  NC  EN 

5:45  Tom  Mix  .  NC  EN 

6:00  Fulton  Lewis,  Jr .  NS  N 

6:15  Sportscast  .  LC  S 

6:30  Supper  Dance  .  RS  EN 

6:45  Women  in  White .  LS  C 

7:00  Crime  Club . *. .  NS  EN 

7 :30  Birmingham  Town  Hall .  LS  C 

8:00  Gabriel  Heatter  .  NC  N 

8:15  Eaton  Reports .  LC  N 

8 :30  Your  American  Music .  RC  EN 

9:00  Here’s  to  Your  Health .  LS  C 

9:15  Ala.  Reports  From  Washington  RS  C 

9 :30  Author  Meets  Critic .  NS  EN 

10:00  All  the  News  .  NS  N 

10:15  Dance  Orchestra .  NS  EN 

10:30  Brown  Belle  Boogie  .  RC  EN 

10:45  Party  Time .  RS  EN 

11:30  Reflections  in  Music .  RS  EN 

11  £5  Mutual  Reports  the  News  ....  NS  N 

12:00  Signoff . 

1012  Thubsday 

6:00  Church  of  the  Air .  LC  R 

6:30  Farm  News  and  Crop  Reports  WC  N 

6:45  Musical  Reveille  .  RS  EN 

7 :00  Morning  News .  WC  N 

7 :15  Crosby  Corner .  RC  EN 

7:30  Bible  Study .  LC  R 

7:45  News .  WC  N 

8 :00  Pat  Your  Foot .  RS  EN 

8:15  Shady  Valley  Folks .  NS  EN 
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8:30  Moments  of  Devotion .  RC  R 

9:00  Hollywood  Hits  .  RC  EN 

9:15  Faith  in  Our  Time .  NS  R 

9:30  Say  it  With  Music .  NS  EN 

10:00  Cecil  Brown .  NS  N 

10:15  Woman’s  Hour .  RC  EN 

10:45  Vocal  Variations .  RS  EN 

11 :00  Meet  Your  Nabor .  LC  EN 

11 :30  U.  S.  Navy  Band .  NS  C 

12:00  Noontime  News  .  WC  N 

12:15  Farm  and  Home  Hour .  RS  A 

12:45  Checkerboard  Jamboree .  NS  EN 

1.-00  Radio  Chapel . LC  R 

1:30  Queen  For  a  Day .  NC  EN 

2:00  Heart’s  Desire .  NS  EN 

2:30  Melody  Lane  .  RC  EN 

2:45  Hillbilly  Hoedown .  RC  EN 

3:30  Afternoon  Jive  .  RS  EN 

3:45  Songs  of  Inspiration .  RC  R 

1013  Thtjesday 

4:00  Stompin  Around .  RC  EN 

4:15  Blues  and  Boogie .  RS  EN 

4:30  ShoNuff .  RC  EN 

4:45  Buck  Rogers .  NC  EN 

5:00  Hop  Harrigan .  NS  EN 

5 :15  Cliff  Edwards  Show .  RC  EN 

5:30  Capt.  Midnight .  NC  EN 

5:45  Tom  Mix  .  NC  EN 

6:00  Fulton  Lewis,  Jr .  NS  N 

6:15  Sportscast  .  LC  S 

6:30  Supper  Dance .  RS  EN 

6 :45  Management  Meets  Labor  . . .  LS  C 

7 :00  Sound  Off  With  Mark  Wamow  NS  C 

7 :30  Youth  and  Sports .  LS  C 

8:00  Continental  Room  Orch .  LS  EN 

8:30  Treasure  Hour  of  Song .  NC  EN 

9:00  I  Was  a  Convict .  NS  ED 

9:30  Tuskegee  Choir .  LS  EN 
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10:00  All  the  News .  NS  N 

10:15  Dance  Orchestra .  NS  EN 

10:30  Brown  Belle  Boogie .  RC  EN 

10:45  Party  Time  .  RS  EN 

11:30  Reflections  in  Music .  RS  EN 

11 :55  Mutual  Reports  the  News  ....  NS  N 

12 :00  Signoff  . 

1014  Friday 

6 :00  Church  of  the  Air .  LC  R 

6:30  Farm  News  and  Crop  Reports  WC  N 

6:45  Musical  Reveille .  RS  EN 

7:00  Morning  News  .  WC  N 

7 :15  Crosby  Corner .  RC  EN 

7:30  Bible  Study  .  LC  R 

7:45  News  .  WC  N 

8:00  Pat  Your  Foot .  RC  EN 

8:15  Shady  Valley  Folks .  NS  EN 

8:30  Moments  of  Devotion .  RC  R 

9. -00  Hollywood  Hits .  RC  EN 

9:15  Faith  in  Our  Time .  NS  R 

9:30  Say  it  With  Music .  NS  EN 

10:00  Cecil  Brown . : .  NS  N 

10:15  Woman’s  Hour  .  RC  EN 

10:45  Musical  Memoirs .  RS  EN 

11 :00  Meet  Your  Nabor .  LC  EN 

11:30  Campus  Salute .  NS  C 

12  KM)  Noontime  News .  WS  N 

12 :15  Farm  and  Home  Hour .  RS  A 

12:45  Checkerboard  Jamboree .  NC  EN 

IKK)  Radio  Chapel .  LC  R 

1 :30  Queen  For  a  Day .  NC  EN 

2:00  Heart’s  Desire .  NS  EN 

2:30  Backstage  Interviews .  LC  EN 

2:45  Hillbilly  Hoedown  .  RC  EN 

3 :30  Nurse  of  the  Week .  RC  EN 

4:00  Stompin  Around .  RS  EN 
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1015  Fbiday 

4:15  Blues  and  Boogie .  RS  EN 

4:30  ShoNuff .  RS  EN 

4:45  Buck  Rogers .  NC  EN 

5 :00  Hop  Harrigan .  NS  EN 

5:15  Cliff  Edwards  Show .  RC  EN 

5 :30  Capt.  Midnight .  NC  EN 

5:45  Tom  Mix .  NC  EN 

6:00  Fulton  Lewis,  Jr .  NS  N 

6:15  Sportscast .  LC  S 

6:30  Henry  J.  Taylor .  NC  N 

6:45  Three  Quarter  Time .  RS  EN 

7:00  Burl  Ives  .  NC  EN 

7:15  Airing  the  Air  Unit . LS  C 

7 :30  Leave  it  to  the  Girls .  NS  EN 

8:00  Gabriel  Heatter .  NC  N 

8:15  Realtor’s  Round  Table .  LS  C 

8:30  Bulldog  Drummond .  NC  EN 

9:00  Meet  the  Press . NS  EN 

9:30  The  Governor  Reports  .  LS  C 

9:45  This  Week  in  Birmingham  ....  LS  C 

10:00  All  the  News .  NS  N 

10:15  Dance  Orchestra .  NS  EN 

10:30  Brown  Belle  Boogie  .  RC  EN 

10:45  Party  Time .  RS  EN 

11 :30  Reflections  in  Music .  RS  EN 

11:55  Mutual  Reports  the  News  ....  NS  N 

12:00  Signoff . 

1016  Saturday 

6:00  Church  of  the  Air .  LC  R 

6:30  Farm  News  and  Crop  Reports  WC  N 

6:45  Musical  Reveille  .  RS  EN 

7  XX)  Morning  News .  WC  N 

7 :15  Crosby  Corner .  RC  EN 

7:30  Bible  Study  .  LC  R 

7:45  News .  WC  N 

8  XX)  Pat  Your  Foot .  RS  EN 


283 


8:15  Old  Chisolm  Trail .  RS 

8:30  Moments  of  Devotion .  RC 

9:00  Smilin’  Ed  McConnell .  NC 

9:15  Hollywood  Hits .  RC 

9:30  Jackie  Hill  Show .  NS 

10  XX)  This  Week  in  Washington  ....  NS 

10:15  Movie  Roundup .  RC 

10:30  Say  It  With  Music  .  NS 

11:00  Pro  Arte  Quartet .  NS 

11 :30  Kiddie  Klub .  LC 

11 :45  Gay  Nineties .  RS 

12:00  Noontime  News .  WC 

12:15  Cliff  Edwards  Show .  RC 

12 :30  All  Star  Dance  Review .  RS 

1 :00  Radio  Chapel .  LC 

1:30  This  is  Jazz .  NS 

2:00  Our  World  of  Music .  NS 

2:30  Los  Angeles  Symphonic  Band  NS 

3:00  Sports  Parade .  NS 

3:30  Dance  Orchestra .  NS 

1017  Saturday 

4:00  For  Your  Approval .  NS 

4:30  Dance  Orchestra .  NS 

5  XX)  Cleveland  Symphony  Orch.  ..  NS 

6  XX)  Saturday  Swing  Session .  LS 

6 :30  Shut  in  Time .  LS 

6 :45  F.  H.  La  Guardia .  NS 

7  XX)  Twenty  Questions .  NS 

7:30  Scramby  Amby .  NS 

8 :00  The  Mighty  Casey .  NS 

8:30  High  Adventure  .  NS 

9  XX)  Chicago  Theatre  of  the  Air  . .  NS 

10  XX)  News .  LS 

10:15  Songs  of  Inspiration .  RC 

10:30  Brown  Belle  Boogie  .  RC 

10:45  Party  Time  .  RS 

11 :30  Reflections  in  Music .  RS 

11 :55  Mutual  Reports  the  News  ....  NS 

12  XX)  Signoff . 
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Federal  Communications  Commission 
Docket  No.  7946  Date  Mar  1  1947 

1018  Exhibit  No.  40 

PROPOSED  PUBLIC  SERVICE  PROGRAMS  ON 
850  kc  FOR  WTNB,  BIRMINGHAM,  ALA. 

I.  Education  in  Alabama — 

a.  A  bi-monthly  half-hour  program  of  a  discussion 
type  in  which  teachers  and  Educational  leaders  in 
the  state  bring  before  the  public  matters  which 
concern  the  schools  of  the  state,  the  teachers  and 
the  methods  of  teaching. 

II.  Management  Meets  Labor — 

a.  A  fifteen  minute  program  weekly  in  which  repre¬ 
sentatives  of  both  these  groups  will  be  free  to  dis¬ 
cuss  their  differences  and  to  work  for  better  under¬ 
standing  of  each  others  problems  by  the  general 
public. 

HI.  Farm  and  Home  Hour — 

a.  A  daily  half-hour  or  hour  long  program,  as  time 
can  be  made  available,  designed  to  stimulate  in¬ 
terest  in  better  and  more  economical  methods  of 
farming,  soil  conservation,  home  economics,  etc., 
aimed  at  the  farming  families  in  our  radio  cover¬ 
age  area  in  particular  and  to  all  farmers  in  gen¬ 
eral.  Music  will  be  built  into  this  program,  to¬ 
gether  with  special  educational  features  using 
transcribed  or  direct  line  broadcasts  from  various 
governmental  experimental  farms  and  * 1  co-ops’ 9 
for  explanation  of  what  is  being  done  for  the  far¬ 
mer  and  his  family  along  these  lines. 

IV.  Statewide  Music  Festival — 

a.  A  fifteen  minute  weekly  or  bi-monthly  program  in 
cooperation  with  the  Federation  of  Music  Clubs 
throughout  the  state.  Station  will  visit  other  cities 
throughout  state  for  presentation  of  local  clubs 
“protegee”,  the  whole  to  be  culminated  in  an  an¬ 
nual  Alabama  State  Music  Contest  co-sponsored 
by  the  station  and  honoring  the  most  outstanding 
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“young  musician’ ’  in  the  State  as  chosen  by  com¬ 
petition. 

1019  V.  Tuskegee  Institute  on  the  Air — 

a.  A  half-hour  weekly  or  bi-monthly  program  remote 
from  the  Negro  College  at  Tuskegee  featuring  the 
famed  Tuskegee  Choir  regularly,  with  guest 
speakers  of  either  race  from  time  to  time  in  dis¬ 
cussions  pertaining  to  the  negro. 

VI.  Youth  and  Sports  Program — 

a.  A  weekly  broadcast  supervised  by  WTNB’s  sports 
director,  Ben  Chapman,  Manager  of  the  Philadel¬ 
phia  “Phillies”,  in  which  boys  throughout  the  city 
and  the  state  are  drawn  into  sports  and  out  of  po¬ 
tential  delinquency.  In  connection  with  this 
series,  the  station  would  sponsor  tours  by  Mr. 
Chapman  to  all  parts  of  the  state  to  co-operate 
with  any  local  drive  being  made  by  a  community 
in  trying  to  combat  youth  delinquency.  Special 
sporting  events  would  be  pushed  and  broadcast  by 
the  station  as  a  part  of  this  statewide  public  ser¬ 
vice  effort. 

VII.  State  Hospitals  of  Alabama — 

a.  Visits  to  and  through  various  state  institutions — 
home  for  the  blind,  old  folks  home,  etc.,  to  put  on 
shows  for  the  patients  or  residents  and  to  stimu¬ 
late  public  interest  in  the  conditions  of  both  hospi¬ 
tals  and  patients  in  our  state. 

VlII.  Women  in  White — 

a.  In  cooperation  with  the  Alabama  State  Nurses 
Assn.,  a  weekly  fifteen  minute  program  in  which 
nurses  will  be  interviewed  about  their  work  and 
training  and  the  fields  of  work  in  medicine  that  are 
open  for  young  women.  This  is  in  connection  with 
the  present  severe  nurse  shortage  in  the  state. 

IX.  Party  Platform — 

a.  A  fifteen  minute  weekly  period  shared  by  mem¬ 
bers  of  both  Republican  and  Democrat  parties  in 
the  state  for  a  discussion  of  matters  of  current 
interest  in  the  different  lights  of  the  two  parties. 
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1020  X.  The  Governor’s  Report — 

a.  A  fifteen  minute  weekly  “fireside  chat”  direct 
from  the  office  of  the  State’s  high  executive.  The 
Governor  will  be  able  to  take  any  matter  he  so  de¬ 
sires  before  the  public  and  would  be  free  to  invite 
at  will  members  from  his  legislative  and  adminis¬ 
trative  groups  to  appear  with  him  in  special  dis¬ 
cussions  of  current  interest. 

XI.  Opening  of  State  Legislature — 

a.  A  direct  line  broadcast  from  the  State  Legislature 
on  the  opening  day.  This  is  in  the  nature  of  a 
special  broadcast  but  the  line  would  be  used  at  any 
time,  with  state  permission,  to  bring  direct  Legis¬ 
lative  discussions  before  the  people. 

•  •  • 
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Preliminary  Statement 

1.  In  this  proceeding,  the  Johnston  Broadcasting  Oo.  is 
applying  for  a  new  AM  broadcast  station  at  Birmingham, 
Alabama,  to  operate  on  850  kc  with  power  of  1  kw  night 
and  5  kw  day,  employing  a  directional  antenna  at  night; 
the  second  applicant,  Thomas  N.  Beach,  licensee  of  Station 
WTNB  at  Birmingham,  is  applying  for  a  change  in  fre¬ 
quency  from  1490  kc  to  850  kc  and  an  increase  in  power 
from  250  watts  to  1  kw  night  and  5  kw  day,  with  a  direc¬ 
tional  antenna  at  night.  The  two  applications  were  desig¬ 
nated  for  a  consolidated  hearing,  which  was  held  at  Wash¬ 
ington,  D.  C.  on  February  27  and  28  and  March  1  and  3, 
1947.  Both  parties  waived  the  filing  of  proposed  findings. 
On  September  5,  1947  the  Commission  adopted  a  Proposed 
Decision  and  Order  in  the  above  proceeding  looking  to  a 
grant  of  the  application  of  Thomas  N.  Beach  (WTNB)  and 
to  a  denial  of  the  application  of  Johnston  Broadcasting 
Co.  Exceptions  to  this  Proposed  Decision  and  Order  were 
filed  and  oral  argument  thereon  was  heard  on  November 
24,  1947. 

2.  On  February  13,  1947,  two  weeks  before  the  hearing 
was  scheduled  to  begin,  the  Johnston  Broadcasting  Co.  filed 
a  motion  to  strike  the  application  of  Thomas  N.  Beach  on 
the  ground  that  the  Beach  application  was  not  filed  in  good 
faith  and  that  it  was  in  the  nature  of  a  “ strike’ *  applica¬ 
tion.  By  an  order  dated  February  27,  1947,  the  Commis¬ 
sion  denied  the  motion  to  strike,  pointing  out  that  proof 
of  the  allegations  in  the  motion  could  be  offered  at  the 
hearing  which  was  scheduled  for  February  27,  1947.  Sub¬ 
sequent  to  the  hearing,  on  March  21,  1947,  the  Johnston 
Broadcasting  Co.  filed  a  motion  to  dismiss  and/or  strike 
the  application  of  Thomas  N.  Beach  on  a  number  of  grounds 
allegedly  supported  by  evidence  adduced  at  the  hearing. 
On  March  28,  1947,  Thomas  N.  Beach  filed  an  opposition 
to  this  motion.  In  as  much  as  this  motion  is  in  large  meas¬ 
ure  based  upon  testimony  in  the  record,  disposition  of  the 
motion  will  be  made  under  Conclusions  herein,  on  the  basis 
of  the  findings  of  fact  set  forth  below. 
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1250  Findings  of  Fact 

Facts  of  Common  Application 

3.  The  populations  of  Birmingham,  Alabama,  and  of 
the  Birmingham  metropolitan  district  are,  respectively 
267,583  and  407, S51  (1940  U.  S.  Census).  The  Birmingham 
metropolitan  district  includes  the  city  of  Bessemer  which 
has  a  population  of  22,826.  The  AM  broadcast  stations 
now  in  operation  in  Birmingham  are:  WAPI,  operating  on 
1070  kc  with  5  kw  and  affiliated  with  CBS;  WBRC,  operat¬ 
ing  on  960  kc  with  5  kw  and  affiliated  with  NBC ;  WSGN, 
operating  on  610  kc  with  5  kw  day  and  1  kw  night,  and  af¬ 
filiated  with  ABC ;  WK AX,  operating  on  910  kc  with  1  kw, 
daytime  only;  and  WTXB  (licensed  to  Thomas  N.  Beach, 
applicant  herein)  operating  on  1490  kc  with  250  watts,  and 
affiliated  with  MBS.  Construction  permits  have  been  grant¬ 
ed  for  two  additional  AM  broadcost  stations,  to  operate 
daytime  only.  In  addition  to  the  two  applicants  involved 
in  this  proceeding,  there  is  one  other  applicant  for  an  AM 
broadcast  station  in  Birmingham,  namely  the  Vulcan 
Broadcasting  Co.,  a  partnership  consisting  of  George  A. 
Madison,  Jr.,  and  Walter  Ervin  James,  requesting  the  facil¬ 
ities  which  would  become  available  if  the  application  by 
Thomas  N.  Beach  were  granted.  The  only  broadcast  sta¬ 
tion  in  Bessemer  is  Station  WJLD,  licensed  to  the  John¬ 
ston  Broadcasting  Co.,  applicant  herein. 

4.  Each  applicant  in  this  proceeding  will  serve  ap¬ 
proximately  the  same  areas  and  populations  in  the  city  of 
Birmingham  and  vicinity.  Daytime  service  within  the  0.5 
mv/  contour  will  be  rendered  to  a  population  of  approxi¬ 
mately  700,000  in  an  area  of  approximately  6500  square 
miles,  and  nighttime  service  within  the  interference-free 
contour  will  be  rendered  to  a  population  of  approximately 
350,000  in  an  area  of  approximately  220  square  miles.  With 
its  existing  facilities,  Station  WTNB  serves  an  area  of 
1616  square  miles  containing  a  population  of  444,796  with¬ 
in  its  normally  protected  daytime  contour,  and  an  area  of 
38  square  miles  containing  a  population  of  150,902  within 
its  interference-free  nighttime  contour  of  18.9  mv/m.  The 
operation  of  the  stations  proposed  by  the  applicants  here- 
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in  would  not  result  in  any  objectionable  interference  to  or 
from  any  existing  or  proposed  stations  except  that  the  two 
stations  proposed  are  mutually  exclusive.  Less  than  1% 
of  the  population  within  both  the  daytime  and  nighttime 
interference-free  contours  of  the  station  proposed  by  the 
J ohnston  Broadcasting  Co.  reside  within  the  250  mv/m  con¬ 
tour  blanket  areas.  In  the  case  of  the  station  proposed 
by  Thomas  N.  Beach,  less  than  1%  of  the  population  within 
the  nighttime  interference-free  contour  resides  within  the 
250  mv/m  contour  blanket  area;  1.5%  of  the  population 
within  the  daytime  interference-free  contour  reside  within 
the  250  mv/m  contour  blanket  area,  and  .22%  within  the 
500  mv/m  contour  blanket  area. 

1251  5.  This  applicant  is  a  partnership  consisting  of 

George  Johnston,  with  a  40%  interest,  and  his  son, 
George  Johnston,  Jr.,  with  a  60%  interest.  Applicant 
has  a  construction  permit  for  a  FM  station  at  Birmingham 
and  has,  since  1945,  been  the  licensee  of  WJLD  at  Besse¬ 
mer,  Alabama,  which  is  12  miles  southwest  of  Birmingham 
and  within  the  Birmingham  metropolitan  district.  The 
station  was  acquired  by  George  Johnston  in  1944;  in  July, 
1945,  a  partnership  agreement  was  entered  into  by  the 
two  Johnstons  and  the  elder  Johnston  assigned  the  license 
for  WJLD  to  the  partnership.  The  station  proposed  by 
the  applicant  would  serve  a  substantial  part  of  the  City  of 
Bessemer  and  applicant’s  Station  WJLD  of  Bessemer 
serves  a  substantial  part  of  Birmingham.  In  the  event 
this  application  is  granted,  applicant  will  sell  its  interest 
in  Station  WJLD  and  transfer  its  license,  with  the  Com¬ 
mission’s  approval,  at  the  highest  price  it  can  get,  not  to 
exceed  original  cost  to  the  applicant  plus  the  cost  of  sub¬ 
sequent  permanent  improvements. 

6.  George  Johnston  was  first  in  the  retail  and  then  in 
the  wholesale  dry  goods  business  in  Anniston,  Alabama.  In 
1911,  he  moved  his  residence  and  his  wholesale  business 
to  Birmingham.  His  son,  George  Johnston,  Jr.,  held  in¬ 
creasingly  responsible  positions  in  this  wholesale  business. 
Between  1932  and  1938  the  Johnstons  operated  a  factory 
manufacturing  workshirts.  Since  1939  the  elder  Johnston 
has  been  engaged  principally  in  industrial  banking  and 
real  estate,  and  his  son  has  been  engaged  in  the  real  es- 
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tate,  insurance  and  industrial  loan  business,  and,  for  a  few 
years,  in  the  mining  and  shipping  of  iron  ore.  The  elder 
Johnston,  a  man  of  75  years  of  age,  has  devoted  little  time 
to  Station  WJLD  and  does  not  expect  to  devote  much  time 
to  the  proposed  Birmingham  station.  Between  July,  1944 
and  July  1,  1945,  George  Johnston,  Jr.,  who  is  40  years  of 
age,  was  engaged  by  his  father  to  devote  part  time  to  the 
supervision  of  Station  WJLD  at  Bessemer;  upon  the 
formation  of  the  partnership  and  the  assignment  of  the 
license  to  the  partnership,  George  Johnston,  Jr.,  devoted 
practically  full  time  to  Station  WJLD.  He  maintains  an 
office  there  although  he  resides  in  Birmingham.  He  would 
devote  90%  of  his  time  to  the  proposed  station  at  Birm¬ 
ingham,  maintaining  only  an  advisory  interest  in  his  other 
businesses.  Except  for  participation  in  such  drives  as  the 
Red  Cross  and  Community  Chest,  George  Johnston,  Jr.,  is 
not  active  in  the  civic  affairs  or  organizations  of  either 
Birmingham  or  Bessemer ;  his  father  belongs  to  the  Cham¬ 
ber  of  Commerce  but  does  not  otherwise  participate  in 
civic  activities. 

7.  Applicant  will  attempt  to  affiliate  with  the  Mutual 
Broadcasting  System  and  has  submitted  two  program 
schedules  on  the  basis  of  network  operation.  One  schedule 
indicates  that  on  an  average  yearly  basis,  sustaining  pro¬ 
grams  will  occupy  45%  of  operating  time;  the  other  sched¬ 
ule  shows  what  applicant  terms  “peak  opera tion”  during 
the  spring  or  fall,  when  sustaining  time  may  be  reduced 
to  25%.  Even  under  “peak  operation”,  each  of  the  three 
principal  segments  of  the  broadcast  day  will  have 
1252  at  least  one  hour  of  sustaining  programs.  Appli¬ 
cant  also  submitted  a  program  schedule  showing 
non-network  operation  with  45%  of  the  operating  time  de¬ 
voted  to  sustaining  programs.  Applicant  is  considering 
setting  up  an  advisory  listening  council  in  the  Birming¬ 
ham  area  to  inform  the  station  whether  there  were  types  of 
programs  that  it  desired  to  hear,  which  were  not  being 
broadcast.  In  the  case  of  controversial  issues,  applicant’s 
policy  is  to  permit  the  presentation  of  conflicting  views  un¬ 
der  similar  circumstances.  However,  the  record  does  not 
disclose  whether  affirmative  efforts  will  be  made  to  en- 
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courage  broadcasts  of  controversial  issues  through  local 
forums  or  discussion  groups,  although  the  proposed  pro¬ 
gram  schedule  does  include  a  forum  conducted  by  high 
school  students.  Approximately  40%  of  the  population 
of  Birmingham  is  colored.  The  record  contains  testimony 
on  behalf  of  the  applicant  that  in  view  of  the  large  colored 
population  of  Birmingham,  considerable  time  will  be  de¬ 
voted  to  programs  of  interest  to  Negroes.  These  pro¬ 
grams  were  not  identified  by  testimony  and  the  only  pro¬ 
gram  revealed  by  the  exhibits  to  relate  to  Negroes  is  one 
employing  Negro  talent  for  entertainment  purposes.. 

8.  An  analysis  of  the  programming  of  applicant’s  Sta¬ 
tion  WJLD  for  the  composite  week  of  1946  reveals  that 
live  sustaining  programs  occupied  3.38%  and  all  sus¬ 
taining  programs  occupied  22%  of  the  total  broadcast  time. 
For  the  week  of  February  2-8,  1947,  the  percentage  of  sus¬ 
taining  and  live  sustaining  programs  increased  to  44%  and 
4.76%  respectively.  Although  Bessemer  is  an  industrial 
city  and  strikes  occurred  there  during  the  year  1946, 
Station  WJLD,  while  licensed  to  the  Johnston  Broadcast¬ 
ing  Co.,  has  never  originated  any  programs  discussing 
labor  questions.  The  only  labor  program  which  WJLD 
has  broadcast  was  a  commercial  program,  a  CIO  news  pro¬ 
gram  which  was  on  the  schedule  when  George  Johnston 
acquired  Station  WJLD  in  1944,  and  which  continued  for 
seven  months  thereafter.  Neither  management  nor  labor 
has  requested  time  on  WJI/D. 

9.  Applicant  proposes  to  have  a  staff  of  21  persons,  con¬ 
sisting  of  a  general  manager,  a  bookkeeper  and  traffic 
manager,  3  salesmen,  7  engineers,  5  announcers,  a  pro¬ 
duction  manager,  two  writers  and  a  musical  director  and 
librarian.  The  general  manager  will  be  William  R.  Terry, 
presently  general  manager  of  Station  WJLD.  Mr.  Terry 
has  had  considerable  experience  in  broadcasting  since  his 
graduation  from  college  in  1936.  Terry  was  on  the  staff 
at  WSGN  in  Birmingham  between  1938  and  1944,  becoming 
program  director  in  1941. 

10.  The  estimated  cost  of  construction  of  the  proposed 
station  is  $92,254;  the  monthly  cost  of  operation  has  been 
estimated  to  be  $8,500.  Two  estimates  of  monthly  revenues 
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were  furnished— one  for  $10,800,  based  upon  a  network 
affiliation;  the  other  for  $12,870,  based  upon  no  network 
affiliation.  The  estimated  cost  of  construction  of  the  FM 
station  in  Birmingham  for  which  applicant  holds  a  con¬ 
struction  permit  is  $58,500.  Applicant’s  assets  as  of  De¬ 
cember  31,  1946,  amount  to  $170,177.06  (including  accounts 
receivable,  $8,668.S5;  cash,  $60,502.92;  Station  WJiLD 
$100,045.29;  deposit  on  FM  equipment,  $920).  As 
1253  stated  in  paragraph  5  supra,  applicant  expects  to 
sell  Station  WJLD  should  the  application  for  a 
Birmingham  station  be  granted.  The  partners  will  advance 
whatever  capital  is  needed  to  supplement  the  assets  of  the 
partnership;  each  partner  has  a  net  worth  in  excess  of 
$175,000;  the  partnership  has  a  net  worth  in  excess  of 
$160,000. 

Thomas  N.  Beach 

11.  This  applicant,  the  licensee  of  Station  WTNB, 
operating  in  Birmingham  on  1490  kc  with  a  power  of  250 
watts,  is  applying  for  improved  facilities.  He  was  granted 
a  construction  permit  for  Station  WTNB  on  May  29,  1946, 
after  participating  in  a  consolidated  hearing  which  was 
held  in  January,  1945.  In  the  first  part  of  June,  1946,  Mrs. 
Hicks,  the  general  manager  whom  Beach  had  employed 
for  Station  WTNB,  pointed  out  to  him  that  the  facilities 
granted  WTNB  were  not  too  desirable.  Her  belief  was  that 
power  of  5  kw  was  necessary  to  provide  adequate  service 
for  Birmingham.  Early  in  duly,  Mrs.  Hicks  and  Mr.  Beach 
discussed  need  for  increased  power  and  Mrs.  Hicks  was 
authorized  to  proceed  to  Washington  for  a  conference  with 
a  consulting  engineer,  Mr.  A.  D.  Ring.  Both  Mr.  Beach  and 
Mrs.  Hicks  knew  of  the  application  by  the  Johnston  Broad¬ 
casting  Co.,  which  had  been  filed  June  28,  1946.  Mr.  Ring 
made  a  survey  of  available  frequencies  and  reported  that 
while  690  kc  would  be  the  best  frequency,  it  was  not  avail¬ 
able  for  nighttime  use,  and  that  the  next  best  frequency 
was  850  kc.  In  the  first  part  of  August,  1946,  Mr.  Ring  was 
authorized  to  proceed  with  the  preparation  of  an  engineer¬ 
ing  report  for  an  application  for  850  kc.  At  the  time  Mr. 


293 


Beach  made  up  his  mind  to  apply  for  850  kc,  he  knew  the 
Johnston  application  was  also  for  850  kc.  This  informa¬ 
tion  had  some  influence  on  Beach  but  it  was  not  the  deciding 
factor.  The  principal  reason  for  Mr.  Beach's  application 
was  to  improve  the  service  of  the  station.  Mr.  Beach’s 
application,  consisting  of  FCC  Form  304,  Exhibits  “A” 
through  “G”  and  Mr.  Ring’s  engineering  report,  was  re¬ 
ceived  by  the  Commission  on  October  2, 1946,  and,  after  re¬ 
view,  was  accepted  for  filing  as  of  October  2,  1946.  Form 
304  refers  both  to  attached  exhibits  and  to  an  attached  en¬ 
gineering  report;  however,  Form  304  was  subscribed  and 
sworn  to  by  Thomas  N.  Beach  on  August  24, 1946,  whereas 
the  engineering  report  was  not  completed  until  September 
30,  1946,  and  not  subscribed  and  sworn  to  by  A.  D.  Ring 
until  October  2, 1946.  The  fact  that  Mr.  Beach’s  application 
was  sworn  to  on  August  24,  1946,  whereas  the  engineering 
report  was  sworn  to  on  October  2, 1946,  was  not  brought  to 
the  attention  of  the  Commission  until  February  28, 1947,  at 
which  time  it  was  revealed  by  the  Cross-examination  of 
Mr.  Beach  by  counsel  for  the  Johnston  Broadcasting  Co. 

12.  Thomas  N.  Beach  has  been  a  resident  of  Birmingham 
since  1920.  He  is  the  sole  stockholder  of  W.  B.  Leedy  and 
Company,  which  is  engaged  in  the  real  estate  and  mortgage 
business,  but  since  January  1,  1947,  at  which  time  his 
brother  succeeded  him  as  president  of  the  company,  he  has 
devoted  little  time  to  the  company’s  business.  He  also  has 
interests  in  several  companies  in  the  insurance  business 
but  devotes  practically  no  time  to  them.  Since  the  grant  of 
the  construction  permit  for  Station  WTNB,  on  May  29, 1946, 
he  has  devoted  the  major  part  of  his  time  to  the  station.  If 
the  present  application  for  improving  WTNB’s  facilities 
is  granted,  he  will  devote  whatever  time  is  necessary,  up  to 
100%  of  his  time,  to  get  the  station  in  operation  and  func¬ 
tioning  properly,  and  thereafter  will  maintain  close 
1254  supervision  of  the  policies  of  the  station.  Mr.  Beach 
has  been  active  in  civic  and  charitable  organizations 
in  Birmingham.  He  was  Vice-Chairman  of  the  War  Sav¬ 
ings  Bond  Committee  for  the  State  of  Alabama  during 
World  War  II. 
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13.  Station  WTNB  has  been  in  operation  since  Sep¬ 
tember,  1946.  It  is  affiliated  with  the  Mntnal  Broadcasting 
System  and  expects  to  continue  that  affiliation  if  it  is  grant¬ 
ed  improved  facilities.  An  analysis  of  WTNB’s  program¬ 
ming  for  the  week  of  February  2-8,  1947,  reveals  that  live 
sustaining  programs  occupied  7.6%  and  all  sustaining  pro¬ 
grams  occupied  58%  of  the  total  broadcast  time.  Included 
among  the  live  sustaining  programs  is  a  program  broad¬ 
cast  at  7:30  p.  m.,  known  as  “Sound  Off,  Birmingham”, 
which  consists  of  discussions  of  topics  of  current  interest, 
including  controversial  matters,  by  people  in  Birmingham. 
The  station  has  also  broadcast  other  programs  consisting 
of  debates  and  discussions  of  civic  and  political  problems. 
If  improved  facilities  are  granted,  Station  WTNB  expects 
to  broadcast  additional  discussion  programs,  one  called 
“Education  in  Alabama”,  dealing  with  schools,  teachers 
and  teaching  methods,  and  another  called,  “Management 
Meets  Labor”.  This  applicant  has  a  policy  of  extending 
complete  cooperation  to  all  civic  interests  not  only  by  offer¬ 
ing  time  without  charge  at  good  listening  hours  but  fur¬ 
ther  by  offering  advice  and  assistance  in  preparing  and  pre¬ 
senting  broadcasts.  Not  only  will  the  station  provide  equal 
opportunity  for  both  sides  on  controversial  questions  but  it 
will  itself  plan  public  forums  and  round  table  discussions 
to  deal  with  these  questions.  Station  WTNB  presently 
broadcasts  not  only  musical  and  religious  programs  for  and 
by  Negroes  but  also  a  bi-weekly  Negro  news  program  by  a 
Negro,  which  WTNB  will  continue  if  it  is  granted  improved 
facilities. 

14.  At  the  hearing  held  in  January,  1945,  in  Docket  6679, 
Thomas  N.  Beach  testified  that  if  his  application  were 
granted  and  he  became  affiliated  with  Mutual  Broadcasting 
System,  he  would  carry  the  programs  of  Birmingham 
churches  during  the  regular  church  hour  on  Sunday  morn¬ 
ing  even  though  Mutual  carried  commercial  programs  at 
that  time.  However,  between  11  a.  m.  and  noon  on  Sunday, 
WTNB  has  been  broadcasting  the  two  Mutual  commercial 
religions  programs,  “Pilgrims’  Hour”  and  “Lutheran 
Hour”.  Negotiations  have  been  in  progress  with  Mutual 
for  play-backs  of  the  two  network  programs  later  on  in  the 
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day,  leaving  11  a.  m.  to  noon  free  for  local  church  services 
to  be  broadcast  on  a  sustaining  basis.  The  time  for  the  play¬ 
backs  has  not  been  definitely  arranged.  The  hour  for  local 
church  services  will  be  rotated  among  the  various  churches 
according  to  an  arrangement  being  worked  out  with  the 
local  ministers’  group. 

15.  Mrs.  Evelyn  Stafford  Hicks  will  continue  as  general 
manager.  Her  employment  contract  with  Mr.  Beach  pro¬ 
vides  that  in  due  time  Beach  will  apply  to  the  FCC  for  au¬ 
thority  to  transfer  his  station  license  to  a  corporation  to  be 
organized  by  him;  Mrs.  Hicks  will  then  receive  25%  of  the 

stock  of  this  corporation,  subject  to  certain  condi- 
1255  tions  stated  in  the  contract.  Prior  to  becoming  gen¬ 
eral  manager  of  WTNB  in  1946,  Mrs.  Hicks  was 
associated  with  Station  WSON  in  Birmingham,  starting  in 
1930  and  holding  the  positions  of  program  director,  director 
of  sales,  station  manager  and  general  manager.  Including 
Mrs.  Hicks,  Station  WTNB  has  a  staff  of  25  employees.  If 
improved  facilities  are  granted,  at  least  10  additional  em¬ 
ployees  will  be  added  to  the  staff,  including  a  full-time  pro¬ 
gram  director,  a  musical  director,  a  farm  editor  and  assist¬ 
ant,  a  news  reporter  and  assistant,  a  director  of  women’s 
activities,  a  receptionist,  an  assistant  to  the  sports  writer, 
and  one  or  more  copywriters. 

16.  The  estimated  cost  of  construction  of  the  proposed 
station  is  $80,400.  The  present  monthly  operating  costs  are 
between  $9,200  and  $10,000;  with  improved  facilities,  the 
operating  costs  are  estimated  to  increase  by  $2,500  or  $3,000. 
During  its  first  four  months  of  operation,  September 
through  December,  1946,  the  station  lost  $30,763.52;  should 
it  receive  improved  facilities,  the  station  revenue  is  esti¬ 
mated  as  $15,000  monthly.  Applicant’s  net  worth  is  in  ex¬ 
cess  of  $700,000. 

Conclusions 

1.  This  proceeding  involves  two  mutually  exclusive  ap¬ 
plications  in  Birmingham,  Alabama,  for  the  frequency  850 
kc,  with  power  of  5  kw  day  and  1  kw  night,  directionalized  at 
night — one  by  Johnston  Broadcasting  Company,  licensee  of 
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Station  WJLD  at  Bessemer,  Alabama,  and  the  other  by 
Thomas  N.  Beach,  licensee  of  Station  WTNB,  which  has 
been  operating  in  Birmingham  on  1490  kc  with  power  of  250 
watts  since  September,  1946.  Before  proceeding  to  a  com¬ 
parison  of  the  two  applications  on  the  merits,  we  wish  first 
to  consider  the  motion  filed  by  Johnston  Broadcasting  Com¬ 
pany,  subsequent  to  the  hearing,  to  dismiss  and/or  strike 
the  application  of  Thomas  N.  Beach.  The  essence  of  the 
first  ground  for  the  motion  is  that  the  Beach  application  is 
not  sworn  to  by  Thomas  N.  Beach,  as  required  by  subsec¬ 
tions  (a)  and  (b)  of  Section  308  of  the  Communications  Act 
of  1934  and  by  the  Rules  of  the  Commission.  The  facts  are, 
as  we  have  found  them  upon  a  review  of  the  record,  that  the 
application,  sworn  to  by  Mr.  Beach  on  August  24,  1946,  re¬ 
ferred  to  an  attached  engineering  report,  which  was  not 
then  in  existence.  The  engineering  study  was  conducted 
during  August  and  September,  1946  and  the  report  thereon 
was  sworn  to  on  October  2, 1946,  by  A.  D.  Ring,  applicant’s 
consulting  engineer,  and  physically  attached  to  the  applica¬ 
tion.  The  application,  together  with  the  engineering  report, 
was  filed  with  the  Commission  on  October  2,  1946.  Our 
rules  contemplate  that  with  certain  exceptions  an  applica¬ 
tion  together  with  all  exhibits  and  attached  reports  shall  be 
personally  signed  and  sworn  to  by  an  applicant.  In  view 
of  the  Commission’s  action  in  accepting  the  Beach  applica¬ 
tion  for  filing,  the  fact  that  the  Johnston  Broadcasting  Co. 
did  not  raise  the  question  concerning  the  signing  of  the 
application  until  the  hearing  was  actually  in  progress,  and 
the  fact  that  the  engineering  report  was  referred  to  in 
the  application  signed  by  Beach  and  was  signed  and 
1256  sworn  to  by  Beach’s  authorized  consulting  engineer, 
we  believe  that  the  technicality  involved  here  should 
not  operate  to  preclude  the  Commission  from  comparing 
the  relative  merits  of  the  two  applicants  on  the  basis  of  the 
written  and  duly  authenticated  record.  Furthermore,  we 
do  not  construe  Section  308  to  require  the  Commission  to 
dismiss  or  strike  an  application,  after  hearing,  because  a 
portion  of  it  was  not  personally  subscribed  and  sworn  to 
by  the  applicant. 
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2.  The  second  ground  for  the  motion  by  the  Johnston 
Broadcasting  Co.  is  that  the  Beach  application  was  not 
bona  fide  and  constituted  a  “ strike’ ’  application.  There  is 
nothing  in  the  record  to  support  this  contention.  While 
Beach  knew  of  the  Johnston  application  at  the  time  he  made 
up  his  mind  to  file  for  850  kc  and  this  information  had  some 
influence  on  his  decision,  it  was  not  the  deciding  factor.  The 
principal  reason  for  applying  for  850  kc  and  power  of  5  kw 
day  and  1  kw  night  was  to  improve  the  service  of  Station 
WTNB  to  the  public.  Accordingly,  we  shall 

the  motion  by  the  Johnston  Broadcasting  Co.  to  dismiss 
and/or  strike  the  Beach  application. 

3.  We  now  proceed  to  consider  which  applicant  would 
better  serve  the  Birmingham  community.  George  Johnston 
and  his  son,  George  Johnston,  Jr.,  the  two  partners  in  the 
Johnston  Broadcasting  Co.,  are  both  long-time  residents  of 
Birmingham.  While  the  elder  Johnston  will  give  very  little 
time  to  the  proposed  station  at  Birmingham,  his  son  will 
devote  90%  of  his  time  to  the  station  and  has  already  ac¬ 
quired  considerable  experience  in  broadcasting  in  connec¬ 
tion  with  Station  WJLD  at  Bessemer,  Alabama,  which  is 
licensed  to  the  partnership.  The  position  of  the  other  appli¬ 
cant,  Thomas  N.  Beach,  with  respect  to  residence,  broadcast¬ 
ing  experience  and  participation  in  the  operation  of  the 
station  he  proposes  is  somewhat  similar.  While  Mr.  Beach’s 
experience  in  supervising  the  operations  of  a  broadcast 
station  dates  back  only  to  September,  1946,  he  has  devoted 
the  major  part  of  his  time  to  such  supervision,  and  expects 
to  maintain  close  supervision  of  the  station  should  his  ap¬ 
plication  for  improved  facilities  be  granted.  Neither  George 
Johnston,  Jr.  nor  Thomas  N.  Beach  act  as  general  manager 
of  their  present  stations ;  both  have  a  general  manager  now 
and  both  propose  to  continue  this  arrangement.  In  our 
opinion,  any  distinctions  that  may  exist  between  the  qualifi¬ 
cations  of  the  applicants  in  terms  of  residence,  broadcast¬ 
ing  experience,  or  proposed  participation  in  the  operation 
of  the  facilities  applied  for  do  not  afford  an  adequate  basis 
to  prefer  one  applicant  over  the  other. 

4.  A  substantial  distinction,  however,  appears  in  the 
program  proposals  of  the  two  applicants.  Although  the 
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Johnston  Broadcasting  Co.  has  a  policy  of  permitting  the 
presentation  of  conflicting  views  on  controversial  matters, 
there  is  nothing  in  the  record  to  indicate  that  an  affirmative 
effort  will  be  made  to  encourage  broadcasts  of  forums  or  dis¬ 
cussion  groups  dealing  with  controversial  issues.  Nor  is 
there  anything  in  the  record  to  indicate  that  in  the  operation 
of  Station  WJLD  in  Bessemer,  Alabama,  the  Johnston 
Broadcasting  Co.  used  its  facilities  to  bring  informa- 
1257  tion  to  the  Bessemer  community  concerning  subjects 
on  which  people  differ.*  On  the  other  hand,  Thomas 
N.  Beach’s  station  WTNG  has  a  policy  which  provides  not 
only  for  equal  opportunities  to  be  heard  for  both  sides  on 
controversial  issues  but  also  for  positive  action  on  the  part 
of  the  station  in  planning  public  forums  and  round  table 
discussions  to  deal  with  these  questions.  Beach  also  has  a 
policy  of  extending  complete  cooperation  to  all  civic  inter¬ 
ests  not  only  by  offering  time  without  charge  at  good  listen¬ 
ing  hours  but  further  by  offering  advice  and  assistance  in 
preparing  and  presenting  broadcasts.  Included  among  the 
live  sustaining  programs  which  WTNB  has  already  broad¬ 
cast  at  good  listening  hours  during  its  limited  period  of  ex¬ 
istence  are  programs  consisting  of  debates  and  discussions 
of  topics  of  current  interest  to  the  people  of  Birmingham. 
If  improved  facilities  are  granted,  Station  WTNB  expects  to 
broadcast  several  additional  discussion  programs,  including 
one  called  “Education  in  Alabama”,  dealing  with  schools, 
teachers  and  teaching  methods,  and  another  called  “Man¬ 
agement  Meets  Labor”.  On  the  basis  of  program  proposals 
as  well  as  on  past  performances,  we  believe  that  Thomas 
N.  Beach  will  provide  greater  opportunity  for  effective  local 
expression  than  will  the  Johnston  Broadcasting  Co.  In 
reaching  this  conclusion,  we  have  not  overlooked  the  delay 

*  “This  final  decision  and  order  and  the  proposed  decision  adopted  by  the 
Commission  September  5|  1947,  were  substantially  the  same  except  that  in 
the  final  order  there  was  deleted  at  this  point  a  sentence  reading  as  follows: 
‘For  example,  station  WJLB,  the  only  broadcast  station  in  Bessemer,  has 
never  originated  any  programs  discussing  labor  problems,  in  spite  of  the  fact 
that  Bessemer  is  a  highly  industrialized  city  and  strikes  occurred  there  in 
1946.”’ 
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that  has  occurred  on  the  part  of  Mr.  Beach  in  complying 
with  his  testimony  in  an  earlier  proceeding  to  the  effect  that 
he  would  carry  local  church  programs  during  the  regular 
church  hour  on  Sunday.  It  appears  that  arrangements  are 
in  progress  to  record  and  play  back  later  in  the  day  the  net¬ 
work  programs  now  being  broadcast  between  11  a.  m.  and 
noon  on  Sunday,  and  to  substitute  therefor  a  local  church 
program  to  be  broadcast  on  a  sustaining  basis. 

5.  It  also  appears  from  the  record  that  the  station  pro¬ 
posed  by  Thomas  N.  Beach  will  be  better  staffed  than  that 
proposed  by  the  Johnston  Broadcasting  Co.  The  latter  pro¬ 
poses  a  staff  of  21  persons,  consisting  of  a  general  manager, 
a  bookkeeper  and  traffic  manager,  3  salesmen,  7  engineers, 
5  announcers,  a  production  manager,  two  writers  and  a 
musical  director  and  librarian.  Of  this  number  only  the 
general  manager,  Mr.  Terry,  presently  general  manager  of 
Station  WJLD,  has  been  engaged.  Thomas  N.  Beach  al¬ 
ready  has  a  staff  of  25,  including  Mrs.  Hicks,  his  general 
manager,  who  has  had  16  years  of  broadcasting  experience 
in  Birmingham.  He  proposes  to  add  10  more  employees, 
including  a  farm  editor  and  assistant,  a  news  reporter  and 
assistant,  and  a  director  of  women’s  activities.  Such  a  staff 
furnishes  additional  assurance  that  Thomas  N.  Beach  will 
be  able  to  carry  out  his  program  proposal  and  provide  a 
well-balanced  broadcast  service  to  the  people  of  Birming¬ 
ham  and  the  surrounding  area. 

6.  In  view  of  the  foregoing  and  upon  consideration  of  the 
entire  record,  we  conclude  that  Thomas  N.  Beach  is  legally, 
technically,  financially,  and  otherwise  qualified  to  con¬ 
struct  and  operate  the  station  he  proposes,  and  that 

1258  the  public  interest,  convenience  and  necessity  would 
be  better  served  by  a  grant  to  him  than  to  the  John¬ 
ston  Broadcasting  Company. 

7.  It  is  therefore  ordered,  this  4th  day  of  December,  1947, 
that  the  Motion  filed  on  March  21,  1947,  by  the  Johnston 
Broadcasting  Co.  to  dismiss  and/or  strike  the  application  of 
Thomas  N.  Beach  be,  and  it  is  hereby,  denied ; 

8.  It  is  further  ordered,  that  the  application  of  Thomas 
N.  Beach  be,  and  it  is  hereby  granted  and  that  the  applica¬ 
tion  of  the  Johnston  Broadcasting  Co.  be,  and  it  is  hereby, 
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denied.  The  grant  to  Thomas  N.  Beach  is  subject  to  the 
approval  of  his  proposed  transmitter  site  and  antenna  sys¬ 
tem  by  the  Civil  Aeronautics  Administration  and  subject 
to  the  condition  that  he  satisfy  all  reasonable  complaints  of 
interference  resulting  from  high  signal  intensities  in  the 
blanket  area. 

Federal  Communications  Commission* 
T.  J.  Slowie, 

(seal)  Secretary. 

Signed  by  Above 
Mailed  by 
Dec.  12, 1947. 
Mail  &  Files 
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Correction  to  Decision  and  Order 


Paragraph  2  of  the  Conclusions  of  the  Commission’s  De¬ 
cision  and  Order  (Mimeograph  No.  14619),  adopted  Decem¬ 
ber  4,  1947,  and  released  December  11,  1947,  in  the  above- 
entitled  matter,  is  corrected  to  read  as  follows : 


*  Commissioners  Hyde  and  Jones  voted  for  a  grant  of  the  application  of 
the  Johnston  Broadcasting  Co.  and  a  denial  of  the  application  of  Thomas  N. 
Beach. 
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“2.  The  second  ground  for  the  motion  by  the  John¬ 
ston  Broadcasting  Co.  is  that  the  Beach  application  was 
not  bona  fide  and  constituted  a  “strike”  application. 
There  is  nothing  in  the  record  to  support  this  conten¬ 
tion.  While  Beach  knew  of  the  Johnston  application 
at  the  time  he  made  up  his  mind  to  file  for  850  kc  and 
this  information  had  some  influence  on  his  decision,  it 
was  not  the  deciding  factor.  The  principal  reason  for 
applying  for  850  kc  and  power  of  5  kw  day  and  1  kw 
night  was  to  improve  the  service  of  Station  WTNB 
to  the  public.  Accordingly,  we  shall  deny  the  motion  by 
the  Johnston  Broadcasting  Co.  to  dismiss  and/or  strike 
the  Beach  application.” 

Federal,  Communications  Commission, 
T.  J.  Suo wee, 

(seal)  Secretary. 

Released:  December  15,  1947. 

Signed  for  above 
Mailed  by 
Dec.  17, 1947. 

Mail  &  Files 
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In  re  Applications 
of 

Johnston  Broadcasting  Co., 

Birmingham,  Alabama, 

Thomas  N.  Beach  (WTNB) 

Birmingham,  Alabama, 

For  Construction  Permits. 

Petition  for  Rehearing  and  Reconsideration 

Petitioner,  Johnston  Broadcasting  Company,  a  mutually 
exclusive  applicant  for  a  construction  permit,  its  application 
having  been  denied  on  December  11,  1947,  and  that  of  ap¬ 
plicant  Beach  having  been  granted,  hereby  respectfully  re- 
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quests  a  rehearing  and  reconsideration  of  the  decision  of 
the  Commission  in  the  above  docket  pursuant  to  Title  47, 
U.  S.  C.  A.,  405,  (Federal  Communications  Act  of  1934),  and 
Section  1.390  of  the  Federal  Communications  Commission 
rules  and  regulations,  and  in  support  thereof  states  as  fol¬ 
lows: 

1.  The  Commission  committed  legal  error  in  fail¬ 
ing  to  reverse  the  ruling  of  the  presiding  hearing  officer 
on  a  motion  by  Petitioner  to  strike  Exhibits  Nos.  36,  37, 
39,  41,  42,  and  43,  all  of  which  exhibits  were  prepared, 
submitted  and  introduced  without  any  direct  knowledge 
or  approval  of  Beach. 

2.  The  Commission  erred  in  failing  to  reverse  the 
ruling  of  the  presiding  officer  in  sustaining  an  objection 
on  proposed  cross-examination  of  Beach  relative  to  his 
contributions  to  political  parties  and  campaigns.  Peti¬ 
tioner  believes  that  such  evidence  would  indicate  sub¬ 
stantial  contributions  by  Beach,  a  factor  in  any  deter¬ 
mination  of  the  merits  of  the  two  applicants. 

3.  The  Commission  erred  and  arbitrarily  and  capri¬ 
ciously  ignored  the  weight  of  the  evidence  in  finding 
and  stressing  that  a  substantial  distinction  appears  be¬ 
tween  the  program  proposals  of  the  two  applicants,  as 
stated  in  paragraph  4  of  the  conclusions;  and  in  fur¬ 
ther  concluding  that  an  affirmative  effort  will  be  made 
to  encourage  broadcasts  of  forums  or  discussion  groups. 
Petitioner  believes  that  in  view  of  the  conflict  of  testi¬ 
mony  between  Beach  and  other  witnesses  on  his  be¬ 
half  that  the  record  should  be  reopened  in  order  that 
additional  testimony  on  this  phase  of  the  subject  might 
be  adduced  for  purposes  of  clarification.  (Tr.  12,  25, 
184,296) 

4.  The  Commission  has  concluded  in  paragraph  3 
of  its  conclusions  that  any  distinctions  that  may  exist 

1262  between  the  qualifications  of  the  applicants  in  terms 
of  residence,  broadcast  experience  or  proposed  par¬ 
ticipation  in  the  operation  of  the  facilities  do  not  afford 
an  adequate  basis  to  prefer  one  applicant  over  the 
other.  On  the  basis  of  such  conclusion  the  Commission 
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further  concludes,  however,  that  a  substantial  distinc¬ 
tion  appears  in  the  program  proposals  of  the  two  ap¬ 
plicants.  Petitioner  asserts  that  in  a  matter  as  import¬ 
ant  and  vital  to  both  applicants  as  the  decision  in  this 
matter  is  that  such  a  final  decision  of  the  Commission 
would  not  normally  be  based  upon  such  a  fine  distinc¬ 
tion,  and  that  in  view  of  the  Commission’s  action  in 
predicating  the  grant  upon  one  single  factor  that,  there¬ 
fore,  the  entire  record  should  be  reopened  in  order  to 
permit  the  Commission  and  the  two  applicants  to  re¬ 
explore  the  numerous  factors  and  standards  upon  which 
the  Commission  has  now  found  that  no  distinction 
exists. 

5.  The  Commission  erred  as  a  matter  of  law  in 
failing  to  dismiss  and/or  strike  the  application  of 
Thomas  N.  Beach  in  that  such  application  was  not 
properly  under  oath  as  prescribed  and  required  by  Sec¬ 
tion  30S  (a)  and  (b)  of  the  Act,  nor  in  accord  with  the 
Commission’s  own  rules  and  regulations. 

6.  The  Commission  erred  as  a  matter  of  law  in  con¬ 
solidating  the  application  of  Petitioner  with  that  of 
Thomas  N.  Beach  as  a  mutually  exclusive  applicant  and 
designating  such  applications  for  public  hearing,  in  that 
prior  to,  at  the  time  such  hearing  was  held,  and  at  all 
times  thereafter,  Beach  did  not  have  any  application 
before  the  Commission,  in  that  such  purported  appli¬ 
cation  of  Beach  was  not  under  oath  as  required  and 
prescribed  by  Section  308  (a)  and  (b)  of  the  Act,  or 
Rule  1.303  of  the  Commission,  and  the  Commission  thus 
erred  in  making  any  comparative  determination  be¬ 
tween  the  merits  of  the  application  of  Petitioner  and 
Beach. 

7.  The  Commission  erred  as  a  matter  of  law  in  con¬ 
cluding  that  it  was  not  precluded  from  comparing  the 
relative  merits  of  the  two  applicants  in  view  of  (a)  the 
Johnston  Broadcasting  Company  did  not  raise  the  ques¬ 
tion  concerning  the  signing  of  the  application  until  the 
hearing  was  actually  in  progress,  (b)  that  the  engineer¬ 
ing  report  was  referred  to  in  the  application  signed  by 
Thomas  N.  Beach,  and  (c)  was  signed  and  sworn  to  by 
Thomas  N.  Beach’s  authorized  consulting  engineer. 
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8.  The  Commission  erred  as  a  matter  of  law  in  con¬ 
cluding  that  Section  308  did  not  require  it  to  dismiss  or 
strike  an  application  after  hearing  because  a  portion 
of  it  was  not  personally  subscribed  and  sworn  to  by  the 
applicant  (Beach). 

Memorandum  of  Points  and  Authorities  in  Suppo(RT  of 
Petition  for  Rehearing  and  Reconsideration. 

In  support  of  this  petition  for  reconsideration,  Petitioner 
submits  for  the  consideration  of  the  Commission,  its  brief 
of  September  26, 1947,  filed  with  the  Exceptions  to  the  Pro¬ 
posed  Decision  and  Order  of  the  Commission  of  September 
8,  1947,  and  in  addition  submits  on  the  point  that  appli¬ 
cant  Beach  did  not  nor  does  not  now  have  on  file  a 
1263  valid  application  before  the  Commission  (see  conclu¬ 
sion  No.  7  of  Commission’s  order  of  December  11, 
1947,  denying  Motion  to  Strike),  the  following  authorities: 
“The  verification  required  by  statute  to  be  made  and 
annexed  to  a  petition  in  divorce  proceedings  is  a  matter 
of  substance,  and  the  court  acquires  no  jurisdiction  of 
the  cause  without  it.  ’  ’  See  authority  cited  under  para¬ 
graph  3  of  this  opinion.  Hinkle  v.  Lovelace,  204  Mis¬ 
souri,  208, 102  S.  W.,  1015, 120  A.  S.  R.,  698. 

“Thus,  where  a  statute  specifically  points  out  who 
may  make  a  certain  affidavit,  it  can  be  made  by  no  other 
than  those  specified.  If  the  statute  had  prescribed  that 
the  affidavit  should  be  made  by  the  plaintiff  in  person, 
then  it  could  have  been  made  by  no  one  else ;  and,  when 
it  is  declared  that  it  must  be  made  by  the  ‘plaintiff  or 
his  agent’,  the  courts  must  be  content  to  construe  the 
language  employed.”  Taylor  v.  Sutherlin-Meade  To¬ 
bacco  Co.  et  al.,  107  Virginia  787,  60  S.  E.  132, 14  L.  R. 
A.,  N.  S.  1135-1137. 

“If  a  statute  or  a  rule  of  practice  prescribes  who  may 
make  a  certain  affidavit,  such  affidavit  can  be  made  by 
none  other  than  those  specified,  even  though  there  is 
nothing  in  the  language  of  the  statute  to  show  that  its 
designation  was  intended  to  be  exclusive.”  1  Am.  Jur., 
page  935. 

“Where  a  statute  points  out  who  may  make  a  certain 
affidavit,  it  can  be  made  by  none  other  than  those  speci¬ 
fied,  even  though  there  is  nothing  in  the  language  of  the 
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statute  to  show  that  its  enumeration  was  intended  to  be 
exclusive.  The  mere  designation  itself  excludes  all 
others,  and  the  general  principle  that  what  a  party  may 
do  in  person  he  may  do  by  agent  has  no  application 
here,  for  the  making  of  an  oath  to  a  statement  of  facts 
cannot  he  delegated.  Consequently  such  statutes  as  do 
not  in  terms  expressly  authorize  an  affidavit  to  be  made 
by  an  agent  or  attorney  have  generally  been  held  to 
exclude  them.”  See  1  R.  C.  L.,  page  762. 

See  also  Martin  v.  Martin  and  Bowne  Co.,  27  Appeals, 
D.  C.,  59. 

9.  The  Commission  erred  and  arbitrarily  and  capricious¬ 
ly  ignored  the  uncontradicted  evidence  in  finding  that : 

a.  Paragraph  6 : 

1 1  Except  for  participation  in  such  drives  as  the  Red 
Cross  and  Community  Chest,  George  Johnston,  Jr.,  is 
not  active  in  the  civic  affairs  or  organizations  of  either 
Birmingham  or  Bessemer;  his  father  belongs  to  the 
Chamber  of  Commerce  but  does  not  otherwise  partici¬ 
pate  in  civic  activities.”  (Ex.  10,  Tr.  137, 140, 141) 

b.  Paragraph  7  of  the  Decision : 

“These  programs  were  not  identified  by  testimony 
and  the  only  program  revealed  by  the  exhibits  to  relate 
to  Negroes  is  one  employing  Negro  talent  for  entertain¬ 
ment  purposes.”  (Tr.  38,  88,  89,  99,  106,  107,  109,  113, 
114;  Ex.  10  as  amended) 

1264  c.  Paragraph  11  of  the  Decision : 

“This  information  (the  filing  of  the  Johnston  appli¬ 
cation)  had  some  influence  on  Beach  but  was  not  the  de¬ 
ciding  factor.”  (Tr.  283,  284,  285) 

d.  Paragraph  11  of  the  Decision : 

“The  principal  reason  for  Mr.  Beach’s  application 
was  to  improve  the  service  of  the  station.  *  *  *  The  fact 
that  Mr.  Beach’s  application  was  sworn  to  on  August 
24, 1946,  whereas  the  engineering  report  was  sworn  to 
on  October  2, 1946,  was  not  brought  to  the  attention  of 
the  Commission  until  February  28,  1947,  at  which  time 
it  was  revealed  by  the  cross-examination  of  Mr.  Beach 
by  counsel  for  the  Johnston  Broadcasting  Co.”  (Tr. 
283, 284, 285) 
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e.  Paragraph  12  of  the  Decision: 

“Since  the  grant  of  the  construction  permit  for  Sta¬ 
tion  WTNB,  on  May  29, 1946,  he  has  devoted  the  major 
part  of  his  time  to  the  station.  If  the  present  applica¬ 
tion  for  improving  WTNB’s  facilities  is  granted,  he 
will  devote  whatever  time  is  necessary,  up  to  100%  of 
his  time,  to  get  the  station  in  operation  and  function¬ 
ing  properly,  and  thereafter  will  maintain  close  super¬ 
vision  of  the  policies  of  the  station.’ ’  (Tr.  199,  200,  201, 
202,  205,  211,  212,  286,  287,  288,  289,  297,  303,  305) 

f.  Paragraph  13  of  the  Decision : 

“Station  WTNB  expects  to  broadcast  additional  dis¬ 
cussion  programs,  including  one  called  ‘Education  in 
Alabama’,  dealing  wdth  schools  *  •  *,  and  another  called 
‘Management  Meets  Labor’.”  (Ex.  38,  Tr.  463, 464, 465, 
466,  481) 

g.  Paragraph  14  of  the  Decision : 

“However,  between  11  A.  M.  and  noon  on  Sunday, 
WTNB  has  been  broadcasting  the  two  Mutual  commer¬ 
cial  religious  programs,  ‘Pilgrims’  Hour’  and  ‘Luther¬ 
an  Hour.  ’  Negotiations  have  been  in  progress  with  Mu¬ 
tual  for  play-backs  of  the  two  network  programs  later 
on  in  the  day,  leaving  11  A.  M.  to  noon  free  for  local 
church  services  to  be  broadcast  on  a  sustaining  basis.  ” 
(Tr.  305,  356,  357,  375,  376,  458,  486;  Ex.  36) 

10.  The  Commission  erred  and  arbitrarily  and  capri¬ 
ciously  ignored  the  uncontradicted  and  conclusive  evidence 
of  record  in  failing  to  find  as  follows : 

a.  That  the  Johnston  partners  have  been  active  for 
many  years  in  the  civic  affairs  of  the  community  and  en¬ 
joy  a  high  standing.  (Tr.  139, 140) 

b.  That  the  Johnston  partners,  in  the  interest  of 
i  Negroes,  offer  many  Negro  programs  of  various  types 

and  will  continue  to  do  so.  (Tr.  15,  88,  89,  99,  106,  107, 
109,  113,  114) 

c.  That  Johnston  has  at  all  times  offered  equal  op¬ 
portunity  to  both  sides  of  all  controversial  issues  and 

1265  will  continue  to  do  so  in  the  future.  (Ex.  5,  Tr.  13, 15, 

38,  91,  93,  94) 
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d.  That  George  Johnston,  Jr.  proposes  to  make 
radio  broadcasting  his  life’s  work.  (Tr.  12, 13) 

e.  That  the  application  of  Beach  was  instigated  by 
the  previous  application  of  Johnston  for  the  same  fa¬ 
cilities,  (Tr.  283,  284,  285) 

f.  That  after  the  Beach  application  was  formally 
executed  under  oath  insertions  were  made  without  ap¬ 
plicant  Beach  reswearing  to  the  added  material.  (Beach 
application)  (Paragraph  5 a) 

g.  That  applicant  Beach  has  not  devoted  a  major 
portion  of  his  time  to  the  supervision,  operation,  and 
programming  of  Station  WTNB  despite  his  previously 
sworn  statements  to  do  so  in  Docket  No.  6681. 

h.  That  no  definite  assurance  exists  that  the  pro¬ 
gram  proposals  of  Beach  will  be  produced,  the  evidence 
failing  to  show  that  these  programs  ever  were  speci¬ 
fically  approved  by  Beach. 

i.  That  applicant  Beach  has  failed  to  comply  with 
his  promises  made  in  Docket  No.  6681  to  broadcast 
local  church  services  on  a  sustaining  basis  during  the 
usual  Sunday  hours. 

11.  The  Commission  erred  and  arbitrarily  and  capri¬ 
ciously  ignored  the  evidence  in  concluding  as  follows : 

a.  Paragraph  3  of  Conclusions: 

“While  Mr.  Beach’s  experience  in  supervising  the 
operations  of  a  broadcast  station  dates  back  only  to 
September,  1946,  he  has  devoted  the  major  part  of  his 
time  to  such  supervision,  and  expects  to  maintain  close 
supervision  of  the  station  should  his  application  for 
improved  facilities  be  granted.”  (Tr.  199,  201,  202, 
205,  211,  212,  273,  286,  287,  288,  291,  292,  297,  303,  305, 
Ex  27) 

b.  Paragraph  3  of  Conclusions: 

“In  our  opinion,  any  distinctions  that  may  exist  be¬ 
tween  the  qualifications  of  the  applicants  in  terms  of 
residence,  broadcasting  experience,  or  proposed  par¬ 
ticipation  in  the  operation  of  the  facilities  applied  for 
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do  not  afford  an  adequate  basis  to  prefer  one  applicant 
over  the  other.”  (Tr.  12,  25, 184-296.) 

c.  Paragraph  4  of  the  Conclusions : 

“A  substantial  distinction,  however,  appears  in  the 
program  proposals  of  the  two  applicants.’ ’ 

d.  Paragraph  4  of  the  Conclusions: 

‘  ‘  If  improved  facilities  are  granted,  Station  WTNB 
expects  to  broadcast  several  additional  discussion  pro¬ 
grams,  including  one  called  ‘Education  in  Alabama’, 
dealing  with  schools,  teachers  and  teaching  methods, 
and  another  called  ‘Management  Meets  Labor’.  *  *  • 
In  reaching  this  conclusion,  we  have  not  overlooked 

the  delay  that  has  occurred  on  the  part  of  Mr.  Beach 
1266  in  complying  with  his  testimony  in  an  earlier  pro¬ 
ceeding  to  the  effect  that  he  would  carry  local  church 
programs  during  the  regular  church  hour  on  Sunday.” 
(Tr.  304,  305,  356,  357,  375,  386,  402,  403,  404,  423, 
Ex.  36.) 

1  e.  Paragraph  4  of  the  Conclusions : 

“On  the  basis  of  program  proposals,  as  well  as  on 
past  performances,  we  believe  that  Thomas  N.  Beach 
will  provide  greater  opportunity  for  effective  local 
expression  than  will  the  Johnston  Broadcasting  Com¬ 
pany.”  (Tr.  281,  381,  382,  388,  411,  412,  413,  415,  416, 
427,  429-435,  438,  440,  441,  444,  467.) 

f.  Paragraph  4  of  the  Conclusions: 

“Although  the  Johnston  Broadcasting  Co.  has  a 
policy  of  permitting  the  presentation  of  conflicting 
views  on  controversial  matters,  there  is  nothing  in 
the  record  to  indicate  that  an  affirmative  effort  will  be 
made  to  encourage  broadcasts  of  forums  or  discus¬ 
sion  groups  *  *  •  (on)  subjects  on  which  people  differ 
#  *  •  in  spite  of  the  fact  that  Bessemer  is  a  highly 
industrialized  city  and  strikes  occurred  there  in  1946.” 


309 


g.  Paragraph  6  of  the  Conclusions: 

“*  *  *  That  Beach  is  legally,  technically,  financially 
and  otherwise  qualified  to  construct  and  operate  the 
station  he  proposes  *  *  *”  (Tr.  220,  224,  226,  231,  235, 
236,  242,  243,  244,  247.) 

12.  The  Commission  erred  and  arbitrarily  and  caprici¬ 
ously  ignored  the  uncontradicted  evidence  in  failing  to 
conclude  from  the  facts  of  record  as  follows: 

a.  That  whether  or  not  there  has  been  a  valid  ap¬ 
plication  by  Beach  for  the  proposed  facilities  he  would 
not  be  preferred  on  the  facts  of  record  with  respect 
to  his  legal,  technical  and  other  qualifications  to  ap¬ 
plicant  Johnston. 

b.  That  Beach  has  clearly  established  that  he  has 
no  knowledge,  or  intention  of  assuming,  or  ability  to 
discharge  his  obligations  and  duties  as  grantee  of  such 
a  license. 

c.  That  applicant  Johnston  is  better  qualified  to 
operate  the  station  than  Beach  and  that  his  qualifica¬ 
tions  have  been  established  and  proved  by  the  radio 
broadcast  service  he  has  rendered  since  1944. 

d.  That  Johnston  will  render  a  broadcast  service 
which  will  be  of  interest  to  the  residents  of  the  serviced 
area.  That  such  proposals  of  Johnston  can  be  relied 
upon  for  fulfillment  while  Beach  has  failed  to  comply 
with  his  previous  promises,  commitments  and  pro¬ 
posals  with  respect  to  his  present  radio  facilities. 

e.  That  Beach  will  delegate  to  subordinates  to  a 
substantial  extent  the  policies,  responsibilities  and 
management  of  the  proposed  facilities  in  the  same 
loose  manner  in  which  his  present  1490  kc  station  is 
operated,  and  a  delegated  method  of  operation  will 
result  despite  his  present  proposals  and  promises. 

f.  That  applicant  Beach  has  failed  to  disclose 
1267  with  candor  the  financial  condition  of  Station 

WTNB. 
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g.  That  the  purported  application  of  Beach  was  a 
direct  result  of  the  Johnston  application  and  that  in 

i  the  absence  of  an  application  by  Johnston,  Beach 
would  probably  have  failed  to  initiate  his  application. 

h.  That  it  is  not  in  accord  with  the  public  interest 
to  permit  applicants  heretofore  granted  mutually  ex¬ 
clusive  licenses  to  abandon  such  facilities  until  such 
time  as  there  shall  be  demonstrated  to  the  Commis¬ 
sion  and  the  public  the  applicant’s  ability  and  in¬ 
tegrity. 

Conclusion 

The  Commission  should  note  in  connection  with  para¬ 
graphs  5,  6,  7  and  8  above  that  neither  Petitioner  nor  his 
counsel  had  any  opportunity  of  verifying  the  facts  in  con¬ 
nection  with  Beach’s  application  and  engineering  report 
until  the  hearing  was  in  progress.  The  fact  that  Beach 
swore  to  his  application  on  the  24th  day  of  August,  1946, 
and  that  Ring  swore  to  the  engineering  on  the  2nd  day 
of  October,  1946,  while  inferentially  raising  the  question 
of  a  proper  swearing  by  Beach,  is  not  conclusive  nor  is 
it  even  prima  facie  evidence  thereof.  It  was  not  until 
Beach’s  engineers  testified  at  the  hearing  that  Beach’s  en¬ 
gineering  was  not  completed  until  September  30th  (Tr.  522) 
that  it  was  conclusively  proven  that  Beach’s  application 
was  invalid.  Petitioner  from  experience,  suspected  that 
the  engineering  work  involved  could  not  under  normal  cir¬ 
cumstances  have  been  completed  by  August  24th  unless 
it  had  been  a  copy  of  the  engineering  submitted  by  Peti¬ 
tioner.  Hence,  Petitioner  filed  its  motion  of  February 
13th.  The  Commission,  by  its  order  on  that  motion,  dated 
February  27th,  specifically  permitted  Petitioner  to  bring 
out  the  facts  at  the  hearing  to  support  such  motion,  and  this 
Petitioner  specifically  did  when  it  proved  by  the  uncontro¬ 
verted  testimony  of  Beach’s  own  engineers  that  Beach  had 
sworn  on  August  24,  1946  to  something  which  was  not  in 
existence.  Therefore,  his  application  was  unsworn  and 
was  void. 
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Petitioner  submits  that  unless  the  Commission  follows 
a  practice  of  dismissing  applications  found  to  be  fraudu¬ 
lent,  irregular  or  invalid  by  testimony  adduced  at 
1268  hearings  there  is  no  way  by  which  the  Commission  or 
adversaries  can  protect  themselves  from  irregular 
practices  of  applicants.  No  party  to  the  proceeding  would 
have  the  facts  before  it  by  which  to  show  the  irregularities 
prior  to  hearing,  and  all  parties  would  be  estopped  from 
raising  any  such  point  subsequent  to  a  hearing  if  the  facts 
could  have  been  adduced  by  proper  examination  of  the 
record  and/or  witnesses  at  the  hearing. 

Wherefore,  Petitioner  states  that  the  decision  of  De¬ 
cember  11,  1947,  of  the  Commission  in  the  above  entitled 
matter,  granting  the  application  of  Thomas  N.  Beach 
and  denying  that  of  the  Johnston  Broadcasting  Company, 
is  unjust,  unwarranted  and  erroneous,  and  respectfully 
requests  (1)  a  rehearing  and  reopening  of  the  record  in 
the  matter,  or  (2)  in  the  event  such  a  rehearing  is  denied,  a 
reconsideration  of  the  entire  record  by  the  Commission, 
together  with  an  appropriate  amendment  of  the  findings, 
and  (3)  such  other  relief  as  the  Commission  may  find  to  be 
appropriate  in  the  premises. 

Respectfully  submitted, 

Johnston  Broadcasting  Company, 

By  Franklin  El  Lane, 

By  Orville  H.  W alburn, 

Its  Attorneys. 

Dated,  December  29, 1947. 

•  •  • 
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1276  Before  the 

Federal  Communications  Commission 
Washington  25,  D.  C. 

In  re  Applications 
of 

Johnston  Broadcasting  Co., 

Birmingham,  Alabama. 

Thomas  N.  Beach  (WTNB), 

Birmingham,  Alabama, 

For  Construction  Permits. 

Memorandum  Opinion  and  Order 

1.  The  Commission  has  before  it  a  petition  for  rehear¬ 
ing  and  reconsideration,  filed  December  29,  1947,  by  the 
Johnston  Broadcasting  'Company,  Birmingham,  Alabama, 
directed  against  the  Decision  of  the  Commission  adopted 
on  December  11,  1947,  granting  after  hearing  the  applica¬ 
tion  of  Thomas  N.  Beach  (WTNB),  Birmingham,  Ala¬ 
bama  (File  No.  B3-P-5016,  Docket  No.  7945)  which  re¬ 
quested  a  change  in  frequency  of  Station  WTNB  from 
1490  kc  to  850  kc,  and  increase  in  power  from  250  watts 
to  5  kw  day,  1  kw  night,  and  denying  the  mutually  ex¬ 
clusive  application  of  Johnston  Broadcasting  Company, 
which  requested  a  permit  to  operate  a  new  standard  broad¬ 
cast  station  at  Birmingham,  Alabama,  on  the  frequency 
850  kc  with  5  kw  power,  day,  1  kw  night.  The  petition 
requests  that  there  be  a  rehearing  and  reopening  of  the 
record  in  the  matter;  or  in  the  event  such  a  rehearing  is 
denied,  a  reconsideration  of  the  entire  record  by  the  Com¬ 
mission,  together  with  an  appropriate  amendment  of  the 
findings;  and  such  other  relief  as  the  Commission  may 
find  appropriate.  Thomas  N.  Beach  (WTNB)  filed  an 
opposition  to  the  petition  on  January  8,  1948. 

2.  The  petition  alleges  that  the  Commission  erred  in 
that  it  did  not  reverse  the  ruling  of  the  presiding  hearing 
officer  on  a  motion  to  strike  certain  of  Beach’s  exhibits 
which  petitioner  claims  were  prepared  without  the  knowl¬ 
edge  or  approval  of  that  applicant;  in  that  the  Commis- 
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File  No.  B3-P-5332 
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sion  did  not  reverse  the  ruling  of  the  presiding  officer 
sustaining  an  objection  to  cross-examination  of  applicant 
Beach  upon  his  political  contributions ;  in  that  the  Commis¬ 
sion  ignored  the  weight  of  the  evidence  in  finding  a  sub¬ 
stantial  distinction  between  the  program  proposals  of  the 
two  applicants  and  in  concluding  that  an  affirmative  effort 
will  be  made  to  encourage  broadcasts  of  forum  or  dis¬ 
cussion  groups,  and  in  view  of  conflicts  of  evidence,  the 
record  should  be  reopened  for  clarification;  in  that  the 
Commission  concluded  that  the  qualifications  of  the  ap¬ 
plicants  in  terms  of  residence,  experience  or  proposed 
participation  in  station  operation  were  not  such  as  to 
afford  an  adequate  basis  to  prefer  one  applicant  over  the 
other,  and  that  rather  than  predicate  the  grant  upon  the 
single  factor  of  programming,  the  record  should  be  re¬ 
opened  to  re-explore  the  numerous  other  factors  upon 
which  no  distinction  was  found  to  exist;  and  in  that  the 
Commission  erred  as  a  matter  of  law  in  failing  to  dismiss 
the  Beach  application  before  hearing,  in  consolidating  it 
for  hearing,  and  in  failing  to  dismiss  the  Beach  ap- 
1277  plication  after  hearing,  on  the  ground  that  the  ap¬ 
plication  as  submitted  by  Beach  was  not  properly 
under  oath  as  prescribed  by  Section  308  of  the  Act.  Peti¬ 
tioner  argues  that  the  applicant  Beach  never  has  had  a 
proper  application  before  the  Commission  since  the  ap¬ 
plication  was  signed  and  verified  prior  to  the  completion 
of  the  engineering  data  and  its  inclusion  therein. 

3.  The  opposition  argues  that  the  instant  petition  al¬ 
leges  in  substance  only  that  the  Commission  erred  in  fail¬ 
ing  to  dismiss  the  Beach  application  because  it  was  signed 
and  notarized  by  Beach  before  the  accompanying  engi¬ 
neering  affidavit,  and  that  the  Commission  erred  in  predi¬ 
cating  its  grant  to  Beach  upon  the  superiority  of  his  pro¬ 
gram  service;  that  petitioner  has  raised  the  question  of 
the  improper  Beach  application  four  times  during  the 
proceeding;  that  the  Commission  has  properly  determined 
that  Section  308  of  the  Communications  Act  does  not  re¬ 
quire  the  dismissal  of  an  application  because  a  portion  of 
it  was  not  personally  subscribed  to  by  the  applicant;  that 
the  Commission  has  acted  correctly  in  predicating  a  de- 
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cision  upon  applicant  Beach’s  superior  program  policies; 
and  that  to  reopen  the  record  to  permit  petitioner  an 
opportunity  to  introduce  further  evidence  would  make  a 
mockery  of  administrative  finality. 

4.  Upon  re-examination  of  our  Decision  of  December 
11,  1947,  we  believe  petitioner’s  allegations  of  error  to  be 
without  merit.  As  w’e  stated  in  paragraph  1  of  the  Con¬ 
clusions  of  our  Decision  and  Order,  we  do  not  believe  that 
Section  308  of  the  Communications  Act  of  1934  or  the 
Rules  of  the  Commission  require  us  to  dismiss  the  Beach 
application  because  of  the  fact  that  at  the  time  the  applica¬ 
tion  was  sworn  to  by  Mr.  Beach,  an  engineering  affidavit 
referred  to  in  the  application  was  not  in  existence.  We 
are  of  the  opinion  that  the  technical  error  committed  by 
the  applicant  Beach  in  signing  and  verifying  his  applica¬ 
tion  before  his  engineering  was  completed  is,  in  the  instant 
circumstances,  not  a  violation  of  Section  308  of  the  Com¬ 
munications  Act  and  the  Commission  Rules  going  to  the 
jurisdiction  of  the  Commission  to  consider  the  application. 
We  are  affirmed  in  our  belief  in  this  matter  by  the  fact 
that  petitioner,  Johnston  Broadcasting  Company,  has  not 
been  prejudiced  in  the  presentation  of  the  merits  of  his 
application  by  this  technicality.  At  the  time  the  Beach 
application  was  filed,  it  was  complete  in  every  detail.  The 
Johnston  applicant  had  a  full  and  complete  opportunity 
to  see  the  complete  Beach  application  and  a  fair  oppor¬ 
tunity  to  win  a  decision  in  a  comparative  hearing  upon 
the  respective  merits  of  the  two  applications.  We  do  not 
believe  that  sound  administrative  procedure  would  war¬ 
rant  our  adhering  to  the  high  degree  of  technical  construc¬ 
tion  urged  by  petitioner  under  these  circumstances.  In  our 
order  of  January  27,  1948,  granting  the  application  of 
Rich  Publishing  House,  Inc.,  Midland,  Michigan  wherein 
an  analogous  situation  arose,  we  stated  as  follows: 

!  “While  it  would  constitute  a  more  desirable  pro¬ 
cedure  to  have  the  application  together  with  exhibits 
sworn  to  as  a  complete  document  after  all  appendages 
had  been  included,  we  see  nothing  in  the  manner  in 
which  this  application  was  executed  to  characterize 
it  as  illegal  and  the  hearing  thereon  as  improperly 
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designated,  particularly  when  objection  was  made  for 
the  first  time  while  the  hearing  was  in  progress.’ 9 
1278  5.  Our  opinion  to  favor  the  Beach  application  on 

its  merits  over  that  of  the  Johnston  application  was 
based  on  our  finding  that  while  there  were  no  sharp  dis¬ 
tinctions  between  the  applicants  in  terms  of  residence, 
broadcasting  experience,  or  proposed  participation  in  the 
operation  of  the  facilities  applied  for,  there  was  a  sharp 
distinction  in  favor  of  the  applicant  Beach  in  matters  of 
program  proposals  and  planned  staff  operations.  Accord¬ 
ingly,  we  found  that  in  this  competitive  proceeding  the 
Beach  application  should  be  preferred.  As  appears  from 
the  findings  of  fact  in  our  Decision,  both  Thomas  N.  Beach 
and  George  Johnston,  Jr.,  who  is  the  active  partner  in  the 
Johnston  Broadcasting  Company,  are  residents  of  Birm¬ 
ingham  ;  both  have  had  some  broadcasting  experience  with 
stations  presently  licensed  to  them,  and  both  will  devote 
approximately  the  same  amount  of  time  to  the  general 
supervision  of  their  proposed  stations.  Our  re-examina¬ 
tion  of  the  record  in  the  proceeding,  however,  confirms  our 
belief  that  the  programs  proposed  by  Thomas  N.  Beach 
evince  a  decided  superiority  over  those  proposed  by  the 
Johnston  applicant.  Mr.  Beach’s  proposed  programs  show 
an  aggressive  and  alert  realization  of  the  public  service 
interests  of  the  community.  In  his  present  operations  and 
in  his  proposed  operation,  Mr.  Beach  plans  to  have  the 
station  take  a  positive  part  in  presenting  forum  or  round 
table  discussions  of  matters  of  local  interest.  He  already 
schedules — and  has  plans  for  more — live  sustaining  pro¬ 
grams  at  good  listening  hours  which  concern  themselves 
with  educational  and  civic  problems  of  Birmingham  and  its 
environs.  On  the  other  hand,  while  the  Johnston  applicant 
has  permitted  the  presentation  of  conflicting  views  on  con¬ 
troversial  matters  in  its  present  operation  and  plans  to  do 
so  in  its  proposed  operation,  the  record  gives  no  assurance 
that  the  operation  proposed  by  Johnston  Broadcasting 
would  serve  the  needs  and  desires  of  the  Birmingham  area 
as  well  as  would  the  operation  proposed  by  Beach.  In 
addition,  the  staff  plans  of  Mr.  Beach  show  a  definite 
superiority  over  those  of  the  Johnston  Broadcasting  Com- 
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pany,  as  our  Decision  states.  Mr.  Beach  has  an  experi¬ 
enced  staff  of  25  persons,  who  are  presently  operating  to¬ 
gether  as  a  unit  in  Birmingham,  and  he  intends  to  add  ten 
other  persons  to  his  staff.  The  Johnston  applicant  pro¬ 
poses  to  employ  a  staff  totalling  21  persons,  of  whom  only 
the  General  Manager,  Mr.  Terry,  has  been  engaged.  For 
these  reasons  we  believe  the  Commission  in  its  Decision 
did  not  ignore  the  weight  of  the  evidence  with  respect  to 
programming,  nor  did  it  err  in  stating  that  no  basis  for 
selection  between  the  applicants  was  presented  by  the 
factors  of  residence,  broadcasting  experience,  or  proposed 
participation  in  the  operation  of  the  facilities  sought. 
Hence,  petitioner’s  request  to  reopen  the  record  to  take 
additional  evidence  in  these  matters  should  not  be  granted. 
To  do  so  at  this  late  date  in  those  proceedings  would  be 
completely  in  conflict  with  the  principle  of  administrative 
finality. 

6.  Among  the  other  grounds  of  error  alleged  by  peti¬ 
tioner  is  the  charge  that  the  Commission  erred  in  that  it 
did  not  reverse  the  ruling  of  the  presiding  officer  on  a 
motion  to  strike  certain  exhibits  which  were  allegedly  pre¬ 
pared  without  the  knowledge  of  the  applicant.  Upon  re¬ 
examination  of  the  record  we  are  satisfied  that  the  exhibits 
in  question,  relating  to  proposed  program  plans,  had  the 
approval  of  the  applicant,  Thomas  N.  Beach,  and  fairly 
represented  his  views  on  the  matter.  Petitioner  also  al¬ 
leges  that  the  Commission  erred  in  not  reversing  the  ruling 
of  the  presiding  officer  in  sustaining  an  objection  to  cross- 
examination  of  applicant  Beach  upon  his  political  con¬ 
tributions.  We  consider  that  such  evidence  was  not  rele¬ 
vant  to  the  proceeding,  in  the  absence  of  an  offer 

of  proof  demonstrating  some  unique  manner  in 
1279  which  the  nature  of  such  contributions  adversely 

affected  Beach’s  qualifications.  Accordingly,  we 
conclude  that  the  examiner’s  ruling  was  correct. 

7.  The  Commission  having  concluded  that  all  of  the 
allegations  of  error  of  petitioner  are  without  merit,  we  are 
of  the  opinion  that  petitioner  has  made  no  sufficient  reason 
to  appear,  as  required  by  Section  405  of  the  Communica- 
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tions  Act,  why  the  relief  sought  should  be  granted.  There¬ 
fore,  the  petition  should  be  denied. 

Accordingly,  it  is  ordered,  this  5th  day  of  May,  1948, 
that  the  petition  for  rehearing  or  reconsideration  filed  by 
the  Johnston  Broadcasting  Company,  Birmingham,  Ala¬ 
bama,  Be,  and  it  is  Hereby,  Denied. 

Federal  Communications  Commission, 

T.  J.  Slowie, 

(seal)  Secretary. 

Released:  May  5,  1948. 


22060-5/48 

In  the  United  States  Court  of  Appeals 
District  of  Columbia 

April  Term  1948 
Number  9866 

Johnston  Broadcasting  Company,  appellant 

v. 

Federal  Communications  Commission,  appellee 


Notice  of  Appeal 

Comes  now  the  Appellant,  Johnston  Broadcasting  Com¬ 
pany,  a  partnership,  of  the  State  of  Alabama,  and  states 
that  it  is  aggrieved  by  the  decision  of  the  Federal  Com¬ 
munications  Commission  under  the  provisions  of  the  Fed¬ 
eral  Communications  Act  of  June  19,  1934,  announced  at 
the  offices  of  the  Commission  in  the  City  of  Washington, 
D.  C.,  on  December  11,  1947,  in  the  consolidated  proceed¬ 
ings  on  the  applications  for  construction  permits,  entitled, 
“In  re  Applications  of  Johnston  Broadcasting  Company, 
Birmingham,  Alabama”,  Commission’s  Docket  No.  7945, 
File  No.  B3-P-5016,  and  “Thomas  N.  Beach  (WTNB), 
Birmingham,  Alabama”,  Commission’s  Docket  No.  7946, 
File  No.  B3-P-5332,  in  which  the  Commission  denied  Ap- 
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pellant’s  mutually  exclusive  application  for  a  construction 
permit  to  establish  a  new  standard  radio  broadcasting  sta¬ 
tion  at  Birmingham,  Alabama,  and  granted  the  application 
of  Thomas  N.  Beach  for  a  change  in  frequency  from  1490 
kc.  to  850  kc.  and  an  increase  in  power  from  250  watts  to  1 
kw.  night  and  5  kw.  day,  with  a  directional  antenna  at  night. 
Such  facilities  granted  were  those  sought  by  Appellant. 

These  proceedings  arose  upon  the  application  by  Appel¬ 
lant  filed  on  June  28,  1946,  for  a  new  AM  broadcast  station 
at  Birmingham,  Alabama,  to  operate  on  850  kc.  There¬ 
after,  on  October  2,  1946,  Thomas  N.  Beach,  a  licensee  of 
WTNB,  at  Birmingham,  Alabama,  applied  for  the  same 
facilities.  On  February  13,  1947,  Appellant  filed  a  motion 
to  strike  the  application  of  Thomas  N.  Beach  on  the  ground 
that  it  was  not  filed  in  good  faith.  On  February  27,  1947, 
the  Commission  denied  the  Motion  but  permitted  proof  of 
the  allegations  to  be  offered  at  the  public  hearing.  A  hear¬ 
ing  was  held  at  Washington,  D.  C.  on  February  27,  28, 
March  1  and  3,  1947,  and  thereafter  on  March  21,  1947, 
Appellant  filed  a  motion  to  dismiss  and/or  strike  the  ap¬ 
plication  of  Thomas  N.  Beach  on  the  basis  of  evidence  ad¬ 
duced  at  the  hearing.  On  September  5,  1947,  a  proposed 
decision  and  order  was  adopted  by  the  Commission,  which 
was  issued  on  September  8, 1947,  with  three  Commissioners 
not  participating,  wherein  the  Commission  proposed  to 
grant  the  application  of  Thomas  N.  Beach  and  to  deny  the 
application  of  Appellant.  On  December  11, 1947,  the  Com¬ 
mission  announced  at  its  offices  in  Washington,  D.  C.  that 
the  proposed  order  in  favor  of  applicant  Thomas  N.  Beach 
was  confirmed.  Four  Commissioners  supported  the  deci¬ 
sion  and  two  dissented.  Appellant  thereafter,  on  Decem¬ 
ber  29,  1947,  filed  a  petition  for  rehearing  and  reconsidera¬ 
tion,  pursuant  to  Section  405  of  the  Federal  Communica¬ 
tions  Act  of  1934,  as  amended,  and  on  May  5,  1948,  the 
Commission  denied  such  petition. 

Wherefore,  pursuant  to  the  provisions  of  Section  402  of 
the  Federal  Communications  Act  of  1934,  Appellant  gives 
notice  of  its  appeal. 
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Reasons  fok  Appeal 

1.  The  Commission  erred  as  a  matter  of  law  in  failing 
to  dismiss  or  strike  the  application  of  Thomas  N.  Beach  in 
that  such  application  was  not  properly  under  oath  as  pre¬ 
scribed  and  required  by  Section  308  (a)  and  (b)  of  the  Stat¬ 
ute,  nor  in  accord  with  the  Commission’s  own  rules  and 
regulations. 

2.  The  Commission  erred  as  a  matter  of  law  in  consoli¬ 
dating  the  application  of  Appellant  with  that  of  Thomas  N. 
Beach  as  a  mutually  exclusive  applicant  and  designating 
such  applications  for  public  hearing,  in  that  prior  to,  at 
the  time  such  hearing  was  held,  and  at  all  times  thereafter, 
Thomas  N.  Beach  did  not  have  any  valid  application  before 
the  Commission  in  that  such  purported  application  of 
Thomas  N.  Beach  was  not  under  oath  as  required  and  pre¬ 
scribed  by  both  Section  308  (a)  and  (b)  of  the  Statute,  and 
Rule  1.303  of  the  Commission,  and  the  Commission  thus 
erred  in  making  any  comparative  determination  on  the 
merits  of  the  applications  of  Appellant  and  Thomas  N. 
Beach. 

3.  The  Commission  erred  as  a  matter  of  law  in  conclud¬ 
ing  that  it  was  not  precluded  from  comparing  the  relative 
merits  of  the  two  applicants  in  view  of  (a)  Appellant  did 
not  raise  the  question  concerning  the  swearing  and  execu¬ 
tion  of  the  application  until  the  hearing  was  actually  in 
progress,  (b)  the  engineering  report  was  referred  to  in  the 
application  signed  by  Thomas  N.  Beach,  and  (c)  was  signed 
and  sworn  to  by  Thomas  N.  Beach’s  authorized  consulting 
engineer. 

4.  The  Commission  erred  as  a  matter  of  law  in  conclud¬ 
ing  that  Section  308  did  not  require  it  to  dismiss  or  strike 
an  application  after  hearing  because  a  portion  of  it  was 
not  personally  subscribed  and  sworn  by  Thomas  N.  Beach. 

5.  The  Commission  erred  as  a  matter  of  law  in  finding 
as  a  fact  that  the  discrepancy  between  the  execution  of  the 
application  by  Thomas  N.  Beach  and  the  completion  of  the 
engineering  report  which  was  filed  on  October  2, 1946,  was 
not  brought  to  the  attention  of  the  Commission  until  Feb¬ 
ruary  28, 1947,  at  which  time  it  was  revealed  at  the  hearing 
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during  the  cross-examination  of  Thomas  N.  Beach  by  coun¬ 
sel  for  the  Johnston  Broadcasting  Company. 

6.  The  Commission  erred  and  arbitrarily  and  capri¬ 
ciously  ignored  the  weight  of  the  evidence  in  finding  that 
since  the  grant  of  the  construction  permit  for  Station 
WTNB,  on  May  29,  1946,  to  Thomas  N.  Beach  that  he  has 
devoted  a  major  portion  of  his  time  to  the  station,  and  that 
if  the  present  application  is  granted  said  Beach  will  de¬ 
vote  whatever  time  is  necessary  up  to  one  hundred  per  cent 
of  his  time,  to  place  the  station  in  operation,  and  thereafter 
will  maintain  close  supervision  of  the  policies  of  the  sta¬ 
tion. 

7.  The  Commission  erred  and  arbitrarily  and  capri¬ 
ciously  overlooked  and  ignored  the  overwhelming  weight 
of  the  evidence  in  finding  that  Appellant’s  application  had 
some  influence  on  Thomas  N.  Beach  but  was  not  the  decid¬ 
ing  factor,  and  that  the  principal  reason  for  Beach’s  ap¬ 
plication  was  to  improve  the  service  of  the  station. 

8.  The  Commission  erred  and  acted  arbitrarily  and  ca¬ 
priciously  in  finding  that  while  the  Johnston  Broadcasting 
Company  offered  “equal  opportunity  to  conflicting  views 
under  similar  circumstances”  it  was  under  obligation  or 
required  by  law  or  regulation  or  otherwise  to  make  an  “af¬ 
firmative  effort”  to  arrange  broadcasts  of  controversial 
issues  without  a  showing  of  any  demand  therefor. 

9.  The  Commission  erred  and  arbitrarily  and  capri¬ 
ciously  ignored  the  uncontradicted  evidence  in  failing  to 
find  that  George  Johnston,  Jr.  proposes  to  make  radio 
broadcasting  his  life’s  work. 

10.  The  Commission  erred  and  arbitrarily  and  capri¬ 
ciously  ignored  the  uncontradicted  evidence  in  failing  to 
find  that  Thomas  N.  Beach  has  not  devoted  a  major  portion 
of  his  time  to  the  supervision,  operation  and  programming 
of  Station  WTNB  (despite  his  previously  sworn  statements 
to  do  so  in  the  hearing  on  the  application  for  his  present 
facilities  in  Docket  No.  6681). 

11.  The  Commission  erred  and  arbitrarily  and  capri¬ 
ciously  ignored  the  overwhelming  weight  of  the  evidence  in 
failing  to  find  that  Appellant  (partners)  while  not  mem¬ 
bers  of  many  local  social  organizations,  are  and  have  been 
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active  for  many  years  in  the  civic  affairs  of  the  community 
and  enjoy  a  high  standing  therein. 

12.  The  Commission  erred  and  arbitrarily  and  capri¬ 
ciously  ignored  the  uncontradicted  evidence  in  failing  to 
find  that  Appellant  has  offered  many  Negro  Programs  of 
various  types  and  will  continue  to  do  so. 

13.  The  Commission  erred  and  arbitrarily  and  capri¬ 
ciously  ignored  the  uncontradicted  evidence  in  failing  to 
find  that  Thomas  N.  Beach  has  not  complied  with  his  prom¬ 
ises  and  commitments  made  in  Docket  No.  6681  to  broad¬ 
cast  local  church  services  on  a  sustaining  basis  during  the 
usual  Sundav  hours. 

m 

14.  The  Commission  erred  and  arbitrarily  and  capri¬ 
ciously  ignored  the  weight  of  the  evidence  in  failing  to  find 
that  the  application  of  Thomas  N.  Beach  was  instigated  by 
the  previous  application  of  Appellant  for  the  same  facili¬ 
ties. 

15.  The  Commission  erred  and  arbitrarily  and  capri¬ 
ciously  ignored  the  uncontradicted  evidence  in  failing  to 
find  that  after  Thomas  N.  Beach’s  application  was  formally 
executed  under  oath  insertions  were  made  without  Thomas 
N.  Beach  reswearing  to  the  added  material. 

16.  The  Commission  erred  and  arbitrarily  and  capri¬ 
ciously  ignored  the  overwhelming  weight  of  the  evidence 
in  concluding  that  Thomas  N.  Beach  expects  to  maintain  . 
close  supervision  of  the  proposed  station  should  his  appli¬ 
cation  for  improved  facilities  be  granted. 

17.  The  Commission  erred  and  arbitrarily  and  capri¬ 
ciously  ignored  the  weight  of  the  evidence  in  concluding 
that  a  substantial  distinction  appears  between  the  program 
proposals  of  the  two  applicants. 

18.  The  Commission  erred  and  arbitrarily  and  capri¬ 
ciously  ignored  the  weight  of  the  evidence  in  concluding 
that  Thomas  N.  Beach  has  devoted  a  major  portion  of  his 
time  to  supervision  of  his  station  and  that  he  expects  to 
maintain  close  supervision  of  the  proposed  station  in  the 
event  his  application  is  granted. 

19.  The  Commission  erred  and  arbitrarily  and  capri¬ 
ciously  ignored  the  weight  of  the  evidence  in  concluding 
that  any  distinctions  between  the  qualifications  of  the  two 
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applicants  in  terms  of  residence,  broadcasting  experience, 
or  proposed  participation  in  the  operation  of  the  facilities 
applied  for  do  not  afford  an  adequate  basis  to  prefer  one 
applicant  over  the  other. 

20.  The  Commission  erred  and  arbitrarily  and  capri¬ 
ciously  ignored  the  weight  of  the  evidence  in  concluding 
that  a  substantial  distinction,  however,  appears  in  the  pro¬ 
gram  proposals  of  the  two  applicants. 

21.  The  Commission  erred  and  arbitrarily  and  capri¬ 
ciously  ignored  the  weight  of  the  evidence  in  concluding 
that  on  the  basis  of  program  proposals  Thomas  N.  Beach 
will  provide  greater  opportunity  for  effective  local  expres¬ 
sion. 

22.  The  Commission  erred  as  matter  of  law  in  conclud¬ 
ing  that  although  the  Appellant  has  a  policy  of  permitting 
conflicting  views  on  controversial  matters  there  is  nothing 
in  the  record  to  indicate  that  an  affirmative  effort  will  be 
made  to  encourage  broadcasts  of  forums  or  discussion 
groups. 

23.  The  Commission  erred  and  arbitrarily  and  capri¬ 
ciously  ignored  the  weight  of  the  evidence  in  concluding 
that  Thomas  N.  Beach  was  legally,  technically,  financially, 
and  otherwise  qualified  to  construct  and  operate  the  station 
he  proposes. 

24.  The  Commission  erred  and  arbitrarily  and  capri¬ 
ciously  ignored  the  uncontradicted  evidence  in  failing  to 
conclude  from  the  facts  of  record  as  follows: 

(a)  That  whether  or  not  there  has  been  a  valid  applica¬ 
tion  by  Thomas  N.  Beach  for  the  proposed  facilities  he 
would  not  be  preferred  on  the  facts  of  record  with  respect 
to  his  legal,  technical,  and  other  qualifications  to  Appel¬ 
lant. 

(b)  That  Thomas  N.  Beach  has  clearly  established  that 
he  has  no  knowledge,  or  intention  of  assuming,  or  ability 
to  discharge  his  obligations  and  duties  as  grantee  of  such 
a  license. 

(c)  That  Appellant  is  better  qualified  to  operate  the 
station  than  Thomas  N.  Beach  and  that  his  qualifications 
have  been  established  and  proved  by  the  radio  broadcast 
service  he  has  rendered  since  1944. 
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(d)  That  Appellant  will  render  a  broadcast  service 
which  will  be  of  interest  to  the  residents  of  the  service  area. 
That  such  proposals  of  Appellant  can  be  relied  upon  for 
fulfillment  while  Thomas  N.  Beach  has  failed  to  comply 
with  his  previous  promises,  commitments  and  proposals 
with  respect  to  his  present  radio  facilities. 

(e)  That  Thomas  N.  Beach  will  delegate  to  subordinates 
to  a  substantial  extent  the  policies,  responsibilities  and 
management  of  the  proposed  facilities  in  the  same  loose 
manner  in  which  his  present  1490  kc.  station  is  operated, 
and  that  a  delegated  method  of  operation  will  result  despite 
his  present  proposals  and  promises. 

(f)  That  applicant  Thomas  N.  Beach  has  failed  to  dis¬ 
close  with  candor  the  financial  condition  of  Station  WTNB. 

(g)  That  the  purported  application  of  Thomas  N.  Beach 
was  a  direct  result  of  Appellants  application  and  that  in 
the  absence  of  an  application  by  Appellant,  Thomas  N. 
Beach  would  probably  have  failed  to  initiate  his  applica¬ 
tion. 

(h)  That  it  is  not  in  accord  with  the  public  interest  to 
permit  applicants  heretofore  granted  mutually  exclusive 
licenses  to  abandon  such  facilities  until  such  time  as  there 
shall  be  demonstrated  to  the  Commission  and  the  public  the 
applicants’  ability  and  integrity. 

25.  The  Commission  erred  and  acted  arbitrarily  and  ca¬ 
priciously  in  predicating  a  grant  on  a  specific  type  of  pro¬ 
gram,  such  action  being  evidenced  by  the  finding  in  para¬ 
graph  4  of  the  conclusions  in  both  the  proposed  and  final 
decision  and  order,  wherein  it  was  stated  that  the  Appel¬ 
lant  was  not  as  well  qualified  as  applicant  Thomas  N.  Beach 
because  it  did  not  offer  to  originate  affirmatively  debates 
on  controversial  issues,  such  as  “  Labor  Meets  Manage¬ 
ment.” 

26.  The  Commission  erred,  acted  arbitrarily  and  unlaw¬ 
fully,  and  in  violation  of  the  statutory  mandate,  and  of  the 
Commission’s  own  rules,  regulations  and  orders,  to  the 
prejudice  of  Appellant,  in  denying  to  Appellant,  and  grant¬ 
ing  to  Thomas  N.  Beach  the  facilities  herein  sought. 

Wherefore,  Appellant  prays  an  Order  of  this  Honor¬ 
able  Court  reversing  the  decision  of  the  Federal  Communi¬ 
cations  Commission  in  granting  a  construction  permit  to 
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Thomas  N.  Beach,  and  such  further  relief  as  to  the  Court 
may  seem  just  and  proper. 

•  Johnston  Broadcasting  Company 

Appellant 

By  /s/  F.  K.  Lane 
F.  K.  Lane 

/s/  0.  H.  W ALBURN 
0.  H.  Walburn 
822  Southern  Building 
Washington,  D.  C. 
Attorneys  for  Appellant 

1  Affidavit  of  Trite  Copy 

(a)  District  of  Columbia:  ss 

We,  Franklin  K.  Lane  and  Orville  H.  Walburn,  coun¬ 
sel  for  Appellants  in  the  above  styled  cause,  number 
. ,  make  oath  that  the  f oregoing  is  a  true  and  cor¬ 
rect  copy  of  the  notice  of  appeal  in  said  cause,  together 
with  the  facts  and  reasons  set  forth  therein,  to  be  filed 
in  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia. 

By  /s/  F.  K.  Lane 
By  /s/  0.  H.  Walburn 

Subscribed  and  sworn  to  before  me  this  19th  day  of 
May,  1948. 

By  /s/  Gertrude  Ellis  DC 
Notary  Public 

(b)  Notice  to  the  Federal  Communications  Commission 

The  foregoing  notice  of  appeal,  together  with  the 
reasons  therefor,  will  be  filed  forthwith  in  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia, 
pursuant  to  the  provisions  of  the  Federal  Communica¬ 
tions  Act  as  amended. 

By  /s/  F.  K.  Lane 
By  /s/  0.  H.  Walburn 
Attorneys. 
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Acknowledgment  of  Service 

(c)  Service  of  a  true  copy  of  the  foregoing  notice  of  ap¬ 
peal  and  statement  of  facts  and  reasons  therefor,  and 
affidavit  attached,  is  hereby  acknowledged  this  19th 
day  of  May,  1948. 

Federal  Communications  Commission 
By  /s/  T.  J.  Slow 
Secretary 

In  the  United  States  Court  of  Appeals 

for  the 

District  of  Columbia 


No.  9866 

Johnston  Broadcasting  Company,  appellant 

v. 

Federal  Communications  Commission,  appellee 


Notice  of  Intention  to  Intervene 

Notice  is  hereby  given,  pursuant  to  the  provisions  of 
Section  402  (d)  of  The  Communications  Act  of  1934,  as 
amended,  of  the  intention  of  Thomas  N.  Beach  to  intervene 
in  the  above-entitled  appeal. 

Johnston  Broadcasting  Company,  appellant,  requests  re¬ 
versal  of  the  Decision  of  the  Federal  Communications  Com¬ 
mission  adopted  December  11,  1947,  granting,  after  hear¬ 
ing,  the  application  of  Thomas  N.  Beach,  licensee  of  Sta¬ 
tion  WTNB,  Birmingham,  Alabama,  to  change  the  fre¬ 
quency  of  Station  WTNB  from  1490kc  to  850kc  and  in¬ 
crease  its  power  from  250  Watts  to  5  KW  day  1  KW  night 
(B3-P-5332,  Docket  No.  7946).  Thomas  N.  Beach  would  be 
aggrieved  and  his  interests  would  be  adversely  affected  by 
the  requested  reversal  of  the  December  11,  1947  Decision 
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of  the  Commission  since  it  would  preclude  his  improvement 
of  the  facilities  of  Station  WTNB  to  operate  on  the  re¬ 
gional  frequency  of  850kc,  with  5  KW  day  and  1  KW  night. 
The  Johnston  Broadcasting  Company  application,  the  de¬ 
nial  of  which  is  the  reason  for  the  above-entitled  appeal, 
is  mutually  exclusive  with  the  applications  of  Thomas  N. 
Beach  for  operation  of  WTNB  on  S50kc  granted  in  the  De¬ 
cember  11,  1947  Decision.  Accordingly,  if  the  Decision  is 
reversed  as  requested  by  appellant,  the  Beach  application 
must  necessarily  be  denied. 

Respectfully  submitted, 

Thomas  N.  Beach 

Fisher,  Wayland,  Duvall  and  Southmayd, 
His  Attorneys. 

By  . 

John  P.  Southmayd 

Address : 

902  Warner  Bldg. 

Washington  4,  D.  C. 

Dated : 

May  26, 1948. 

VERIFICATION  AND  AFFIDAVIT  OF  SERVICE 

City  of  Washington 
District  of  Columbia 

John  P.  Southmayd,  being  first  duly  sworn,  deposes  and 
says: 

1.  That  he  is  counsel  for  Thomas  N.  Beach. 

2.  That  the  foregoing  statement  showing  the  nature  of 
the  interest  of  Thomas  N.  Beach  in  Case  No.  9866,  Johnston 
Broadcasting  Company,  Appellant,  v.  Federal  Communica¬ 
tions  Commission,  Appellee,  is  true  and  corect. 

3.  That  a  true  copy  of  the  foregoing  Notice  of  Intention 
to  Intervene  and  statement  of  the  interests  of  Thomas  N. 
Beach  in  Case  No.  9866  has  this  day  been  sent  by  United 
States  mail,  postage  prepaid,  to  the  following: 
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Thomas  J.  Slowie,  Secretary- 
Federal  Communications  Commission 
New  Post  Office  Bldg. 

Washington,  D.  C. 

Franklin  K.  Lane  and 
Orville  H.  Walburn,  Attorneys 
Johnston  Broadcasting  Company 
822  Southern  Bldg. 

Washington,  D.  C. 


Subscribed  and  sworn  to  before  me  this  26th  day  of  May, 
1948. 

Mildred  G.  Murnan, 

Notary  Public ,  D.  C. 

My  commission  expires :  11/1/52. 

(seal) 


4r  o.  s.  •ovimmbt  mxTiva  orna!  »*tt t»- . . .mo.  t  ... •  tto 


Urateb  States’  Court  of  appeals 


AppeU/wii, 


Appellee . 
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SHniteb  States  Court  of  Appeals 

District  of  Columbia  Circuit 


No.  9866 


Johnston  Broadcasting  Company, 

Appellant , 

vs. 

Federal  Communications  Commission, 

Appellee. 


Appeal  from  the  Federal  Communications  Commission 


BRIEF  FOR  APPELLANT 

JURISDICTIONAL  STATEMENT 

This  appeal  is  from  a  final  decision  of  the  Federal  Com¬ 
munications  Commission  refusing  to  grant  the  application 
of  appellant  for  a  construction  permit.  The  jurisdiction 
of  this  Court  to  hear  this  appeal  is  based  on  Title  47 
U.  S.  C.  A.  Section  402  (Federal  Communications  Act  of 
1934  as  amended).  The  application  of  appellant,  the  order 
of  the  Commission,  and  the  order  denying  reconsideration 
and  rehearing  are  found  on  pages  1,  286  and  312  respec¬ 
tively  of  the  joint  appendix. 
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STATEMENT  OF  THE  CASE 

These  proceedings  arose  upon  an  application  filed  by 
appellant,  (Johnston  Broadcasting  Co.)  with  the  Federal 
Communications  Commission  on  June  28,  1946  for  a  new 
AM  broadcast  station  at  Birmingham,  Alabama,  to  operate 
on  850  kilocycles.  (App.  1)  Thomas  N.  Beach  the  inter- 
venor  here  (hereinafter  called  Beach)  had  previously  re¬ 
ceived  a  grant  of  an  AM  station  at  Birmingham,  Alabama, 
with  call  letters  WTNB,  and  had  gone  on  the  air  for 
the  first  time  on  September  2,  1946.  Thereafter  on  Octo¬ 
ber  2,  1946,  Beach  purported  to  apply  for  the  same  facili¬ 
ties  sought  by  appellant  (hereinafter  called  Johnston) 
(App.  3)  The  statutory  application  of  Beach  was  pur¬ 
ported  to  be  executed  under  oath  of  applicant  Beach  on 
August  24, 1946.  At  the  time  Beach  executed  the  statutory 
application  the  engineering  information  required  to  be  sub¬ 
mitted  pursuant  to  the  approved  Form  of  the  Commission 
was  not  in  existence  and  was  not  completed  until  approxi¬ 
mately  September  30,  1946.  (App.  255)  The  record  does 
not  show  when  the  financial  data  required  to  be  submitted 
was  completed.  On  October  2,  1946,  the  radio  engineer 
employed  by  Beach,  having  completed  the  engineering  and 
technical  information  required,  swore  to  it  and  it  was 
then  attached  to  the  Form  and  filed  with  the  Commission 
without  any  further  oath  by  Beach.  (App.  29)  On  Feb¬ 
ruary  13,  1947,  Johnston  filed  a  motion  with  the  Commis¬ 
sion  to  strike  the  application  of  Beach  on  the  ground  that 
it  was  not  filed  in  good  faith.  (App.  55)  On  February 
27,  1947  the  Commission  denied  the  motion  but  permitted 
proof  of  the  allegations  to  be  offered  at  the  public  hearing. 
(App.  60)  A  hearing  previously  designated  was  held  at 
Washington,  D.  C.  on  February  27,  28,  March  1  and  3, 
1947,  and  thereafter  on  March  21,  1947,  Johnston  filed  a 
motion  to  dismiss  and/or  strike  the  application  of  Beach 
on  the  basis  of  the  evidence  adduced  at  the  hearing.  (App. 
287-299)  On  September  5,  1947,  a  proposed  decision  and 
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order  was  adopted  by  the  Commission,  issued  September 
8, 1947  with  three  commissioners  not  participating,  wherein 
the  Commission  proposed  to  grant  the  application  of  inter- 
venor.  (App.  298)  On  September  26,  1947,  appellant  filed 
its  exceptions  and  brief  in  support  thereof,  to  the  proposed 
decision  and  order.  (App.  286)  On  December  11,  1947, 
the  Commission  confirmed  the  proposed  order  in  favor  of 
Beach,  with  four  Commissioners  supporting  the  decision 
and  two  dissenting.  (App.  286)  Appellant  thereafter  on 
December  29,  1947  filed  a  petition  for  rehearing  and  recon¬ 
sideration,  and  on  May  5,  1948,  the  Commission  denied 
such  petition  by  a  memorandum  opinion  and  order.  (App. 
301  and  312)  On  May  19,  1948,  appellant  filed  with  this 
Court  its  Notice  of  Appeal  and  Statement  of  Reasons 
Therefor.  (App.  317) 

STATUTES  AND  RULES  INVOLVED 

(1)  The  Statute  involved  is  the  1  i  Communications  Act 
of  1934”  (as  amended)  U.  S.  C.  Title  47,  the  pertinent  sec¬ 
tions  of  which  are: 

11  Sec.  308 .  Same;  application ;  conditions  and  re¬ 
strictions  vn  license  for  foreign  communication,  (a) 
The  Commission  may  grant  licenses,  renewal  of  li¬ 
censes,  and  modification  of  licenses  only  upon  written 
application  therefor  received  by  it :  Provided  however , 
That  in  cases  of  emergency  found  by  the  Commission, 
licenses,  renewals  of  licenses,  and  modifications  of  li¬ 
censes,  for  stations  on  vessels  or  aircraft  of  the  United 
States,  may  be  issued  under  such  conditions  as  the 
Commission  may  impose,  without  such  formal  applica¬ 
tion.  Such  licenses,  however,  shall  in  no  case  be  for  a 
longer  term  than  three  months :  Provided  further ;  That 
the  Commission  may  issue  by  cable,  telegraph,  or  radio 
a  permit  for  the  operation  of  a  station  on  a  vessel  of 
the  United  States  at  sea,  effective  in  lieu  of  a  license 
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until  said  vessel  shall  return  to  a  port  of  the  conti¬ 
nental  United  States. 

(b)  All  such  applications  shall  set  forth  such  facts 
as  the  Commission  by  regulation  may  prescribe  as  to 
the  citizenship,  character,  and  financial,  technical,  and 
other  qualifications  of  the  applicant  to  operate  the  sta¬ 
tion;  the  ownership  and  location  of  the  proposed  sta¬ 
tion  and  of  the  stations,  if  any,  with  which  it  is  pro¬ 
posed  to  communicate ;  the  frequencies  and  the  power 
desired  to  be  used;  the  hours  of  the  day  or  other  pe¬ 
riods  of  time  during  which  it  is  proposed  to  operate 
the  station;  the  purposes  for  which  the  station  is  to 
be  used ;  and  such  other  information  as  it  may  require. 
The  Commission,  at  any  time  after  the  filing  of  such 
original  application  and  during  the  term  of  any  such 
license,  may  require  from  an  applicant  or  licensee  fur¬ 
ther  written  statements  of  fact  to  enable  it  to  deter¬ 
mine  whether  such  original  application  should  be 
granted  or  denied  or  such  license  revoked.  Such  appli¬ 
cation  and/or  such  statement  of  fact  shall  be  signed 
by  the  applicant  and/or  licensee  under  oath  or  affirma¬ 
tion. 

(c)  The  Commission  in  granting  any  license  for  a 
station  intended  or  used  for  commercial  communica¬ 
tion  between  the  United  States  or  any  Territory  or 
possession,  continental  or  insular,  subject  to  the  juris¬ 
diction  of  the  United  States,  and  any  foreign  country, 
may  impose  any  terms,  conditions,  or  restrictions  au¬ 
thorized  to  be  imposed  with  respect  to  submarine- 
cable  licenses  by  section  2  of  an  Act  entitled  ‘An  Act 
relating  to  the  landing  and  the  operation  of  submarine 
cables  in  the  United  States’,  approved  May  24, 1921.” 

“Sec.  319.  Construction  permits;  licenses  for  oper¬ 
ation 

“  (a)  No  license  shall  be  issued  under  the  authority 
of  this  chapter  for  the  operation  of  any  station  the 
construction  of  which  is  begun  or  is  continued  after 
this  chapter  takes  effect,  unless  a  permit  for  its  con¬ 
struction  has  been  granted  by  the  Commission  upon 
written  application  therefor.  The  Commission  may 
grant  such  permit  if  public  convenience,  interest,  or 
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necessity,  will  be  served  by  the  construction  of  the 
station.  This  application  shall  set  forth  such  facts  as 
the  Commission  by  regulation  may  prescribe  as  to  the 
citizenship,  character,  and  the  financial,  technical,  and 
other  ability  of  the  applicant  to  construct  and  operate 
the  station,  the  ownership  and  location  of  the  proposed 
station  and  of  the  station  or  stations  with  which  it  is 
proposed  to  communicate,  the  frequencies  desired  to 
be  used,  the  hours  of  the  day  or  other  periods  of  time 
during  which  it  is  proposed  to  operate  the  station,  the 
purpose  for  which  the  station  is  to  be  used,  the  type 
of  transmitting  apparatus  to  be  used,  the  power  to 
be  used,  the  date  upon  which  the  station  is  expected 
to  be  completed  and  in  operation,  and  such  other  in¬ 
formation  as  the  Commission  may  require.  Such  ap¬ 
plication  shall  be  signed  by  the  applicant  under  oath 
or  affirmation.” 

(2)  The  rules  involved  are  the  Rules  and  Regulations 
of  the  Federal  Communications  Commission,  and  the  perti¬ 
nent  Rules  are  as  follows : 

“1.301  Applications  required. — Construction  per¬ 
mits,  modifications  of  construction  permits,  operator 
and  station  licenses,  renewal  of  operator  and  station 
licenses,  modification  of  station  licenses,  special  tem¬ 
porary  authorizations,  special  service  authorizations, 
assignment  of  construction  permits  or  licenses  and 
consent  to  transfer  control  of  a  corporation  holding  a 
construction  permit  or  license,  shall  be  granted  only 
upon  written,  subscribed,  and  verified  application  upon 
forms  prescribed  by  the  Commission.  #  • 

“1.303  Subscription  and  verification  of  applica¬ 
tions. — Each  application  or  amendment  thereto  shall 
be  personally  subscribed  and  verified  or  affirmed  ac¬ 
cording  to  law:  (1)  By  the  party  filing  such  applica¬ 
tion  or  amendment,  or  by  one  of  the  parties,  if  there 
be  more  than  one;  (2)  by  an  officer  of  the  party  filing 
the  application  or  amendment  if  the  party  be  a  cor¬ 
poration:  Provided ,  however ,  That  subscription  and 
verification  may  be  made  by  the  attorney  for  the  party 
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(1)  in  case  of  physical  disability  of  the  party,  or 

(2)  his  absence  from  the  continental  United  States. 
If  it  be  made  by  a  person  other  than  the  party,  he 
must  set  forth  in  the  verification  the  grounds  of  his 
belief  as  to  all  matters  not  stated  upon  his  knowl¬ 
edge  and  the  reason  why  it  is  not  made  by  the  party. 
Where  more  than  one  copy  of  an  application  is  re¬ 
quired  to  be  filed  with  the  Commission,  only  the  origi¬ 
nal  need  be  signed  and  verified;  the  copies  may  be 
conformed.” 

“1.304  Contents  of  applications. — Each  application 
(unless  otherwise  directed)  shall  be  specific  with  re¬ 
gard  to  frequency  or  frequencies,  power,  hours  of  oper¬ 
ation,  equipment,  location  of  the  station,  and  other 
information  required  by  the  application  forms.  An 
application  for  broadcast  facilities  in  the  standard, 
FM  or  television  bands  shall  be  limited  to  one  fre¬ 
quency  and  an  application  for  radio  station  construc¬ 
tion  permit  or  license  requesting  alternate  facilities 
will  not  be  accepted.” 

“1.305  Full  disclosures. — Each  application  shall 
contain  full  and  complete  disclosures  with  regard  to 
the  real  party  or  parties  in  interest,  and  their  legal, 
technical,  financial,  and  other  qualifications,  and  as  to 
all  matters  and  thing  required  to  be  disclosed  by  the 
application  forms.” 

“1.306  Additional  statements. — The  Commission 
may  require  an  applicant  to  submit  such  documents 
and  written  statements  of  fact,  under  oath,  as  in  its 
judgment  may  be  necessary.” 

“1.307  Form  of  amendments  to  applications. — Any 
amendment  to  an  application  shall  be  subscribed,  veri¬ 
fied,  and  submitted  in  the  same  manner,  and  with  the 
same  number  of  copies,  as  was  the  original  applica¬ 
tion.” 

“1.361  Defective  applications. — (a)  Applications 
which  are  defective  with  respect  to  completeness  of  an¬ 
swers  to  required  questions,  execution  or  other  mat¬ 
ters  of  a  purely  formal  character  will  not  be  received 
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for  filing  by  the  Commission,  unless  the  Commission 
shall  otherwise  direct,  and  will  be  returned  to  the 
applicant  with  a  brief  statement  as  to  the  omissions.” 

“1.372(c)  The  complete  file  is  then  routed  to  the 
appropriate  Division  of  the  Law  Department,  where 
it  is  reviewed  to  determine  whether  the  authorization 
requested  will  be  in  accordance  with  the  Commission’s 
policies,  Rules  and  Regulations  and  any  other  require¬ 
ments  imposed  by  law.  A  joint  report  containing  the 
recommendations  of  the  Law  Department  and  the 
other  departments  and  any  other  documents  required 
is  prepared  and  the  entire  file  routed  to  the  Minute 
Section  of  the  Secretary’s  Office  which  records,  mimeo¬ 
graphs  and  distributes  necessary  papers  to  the  mem¬ 
bers  of  the  Commission,  heads  of  departments  and 
other  interested  staff  members,  and  places  the  matter 
on  the  Commission’s  agenda.” 

“1.373  Special  procedure  with  respect  to  process¬ 
ing  of  standard  broadcast  applications. — (a)  When  an 
application  for  the  construction  of  a  new  broadcast 
station,  or  for  a  change  in  the  facilities  of  an  existing 
station,  is  received  in  the  Commission  it  is  immedi¬ 
ately  referred  to  the  Broadcast  License  Section  which 
examines  the  application  to  determine  whether  it  is 
sufficiently  complete  to  permit  the  Commission  to 
process  it.  If  it  is  found  to  be  sufficiently  complete 
to  be  processed — even  though  it  is  incomplete  in  cer¬ 
tain  minor  particulars — it  is  immediately  given  a  file 
number  and  a  letter  is  sent  to  the  applicant  request¬ 
ing  the  correction  of  any  minor  defects  that  may  have 
been  disclosed  by  the  examination.  If  the  examina¬ 
tion  by  the  Broadcast  License  Section  discloses  that 
the  application  is  incomplete  in  major  particulars 
which  makes  it  impossible  to  process  it,  the  Broad¬ 
cast  License  Section  then  with  the  advice  and  concur¬ 
rence  of  the  Engineering  Department  and  Law  De¬ 
partment,  returns  the  application  to  the  applicant  with 
a  statement  that  it  cannot  be  accepted.  The  reasons 
for  its  rejection  are  specified  in  the  letter  returning 
the  application.” 
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STATEMENT  OF  POINTS 

l.  The  Commission  has  no  jurisdiction  to  adjudge  or 
act  upon  the  purported  application  of  Beach  because  such 
application  was  not  under  oath  as  required  by  statute,  and 
the  statute  is  jurisdictional  in  this  respect. 

II.  The  Commission  acted  arbitrarily,  capriciously  and 
in  violation  of  due  process  of  law  in  the  following  respects 
in  granting  the  application  of  Beach  and  denying  the  appli¬ 
cation  of  Johnston:  (A)  In  concluding  that  whatever  dis¬ 
tinctions  may  exist  between  Beach  and  Johnston  in  terms 
of  residence,  broadcasting  experience  and  proposed  partici¬ 
pation  in  the  operation  of  the  facilities  did  not  afford  an 
adequate  basis  for  preferring  one  over  the  other.  (B) 
In  concluding  that  the  station  proposed  by  Beach  would  be 
better  staffed  than  that  of  Johnston.  (C)  In  concluding 
that  on  the  basis  of  program  proposals  as  well  as  past 
performance  Beach  would  provide  greater  opportunity  for 
local  expression  than  Johnston. 

m.  The  conclusion  of  the  Commission  to  favor  the 
application  of  Beach  based  on  a  distinction  between  the 
two  program  proposals  is  arbitrary,  unlawful  as  well  as  a 
form  of  censorship  prohibited  by  the  statute. 

SUMMARY  OF  ARGUMENT 

1.  The  Communications  Act  of  1934  as  amended,  re¬ 
quires  that  all  applications  for  construction  permits  and 
licenses  be  signed  by  the  applicant  under  oath  or  affirma¬ 
tion.  Beach,  the  intervenor  here  who  was  a  mutually  ex¬ 
clusive  applicant  with  Johnston  was  preferred,  and 
awarded  a  construction  permit.  Johnston  contends  that 
the  statutory  requirement  of  applications  being  under 
oath  is  jurisdictional,  that  the  application  of  Beach  the 
intervenor  was  not  under  oath  as  required  by  the  statute, 
and  therefore  the  Commission  had  no  jurisdiction  to  ad- 


9 


judge,  act  upon  or  make  any  determination  whatsoever 
with  respect  to  such  purported  application  of  Beach.  This 
argument  is  based  on  the  fact  that  the  application  of 
Beach  was  sworn  to  under  oath  on  August  24,  1946,  with 
required  information  and  data  at  the  time  not  in  existence. 
This  data  required  by  statute,  in  the  form  of  technical 
information  was  later  filed  with  the  purported  application 
on  October  2,  1946  and  sworn  to  by  an  engineer  in  Wash¬ 
ington,  D.  C.  employed  by  Beach.  At  no  time  subsequent 
to  August  24,  1946  did  Beach  take  any  oath  to  the  added 
data.  As  a  consequence  thereof,  it  is  contended  that 
there  never  was  a  valid  application  filed  with  the  Com¬ 
mission  by  Beach,  and  the  Commission  lacked  power  to  act 
upon  such  purported  application  and  to  prefer  Beach  to 
J  ohnston. 

2.  It  is  submitted  that  the  Commission  was  arbitrary 
and  capricious  in  concluding  that  whatever  distinctions 
existed  between  Johnston  and  Beach  with  respect  to  resi¬ 
dence,  broadcasting  experience,  and  proposed  participation 
in  the  operation  of  the  station  did  not  afford  an  adequate 
basis  for  preferring  one  applicant  over  the  other.  John¬ 
ston  contends  that  the  evidence  did  show  a  sharp  dis¬ 
tinction  between  the  applicants  which  was  overwhelm¬ 
ingly  favorable  to  Johnston,  and  that  there  was  no  sub¬ 
stantial  evidence  to  justify  the  conclusion  of  the  Com¬ 
mission.  The  record  shows  that  Beach  was  not  intelli¬ 
gently  informed  as  to  the  operation  of  his  present  station, 
was  not  familiar  with  construction  or  operational  costs, 
(App.  137-154  &  159-161)  that  his  present  station  was 
losing  money,  that  he  had  wide  and  extensive  interests 
elsewhere,  and  that  his  past  proposals  respecting  his 
present  station  failed  to  materialize.  (App.  166-174) 
Johnston,  as  the  record  shows,  however,  proposed  to  make 
radio  his  life  work  (App.  62) ;  his  present  station  was  finan¬ 
cially  successful,  and  he  devoted  practically  all  of  his  time 
to  the  management  of  his  present  station.  (App.  66)  The 
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conclusion  that  no  distinction  existed  on  the  basis  of  such 
evidence  is  completely  arbitrary  and  capricious  action. 

3.  Johnston  submits  that  the  conclusion  of  the  com¬ 
mission  that  the  station  proposed  by  Beach  will  be  better 
staffed  is  likewise  arbitrary  and  capricious.  (App.  299) 
A  mere  promise  to  hire  ten  more  people  than  Johnston, 
in  the  light  of  Beach’s  past  methods  of  operation  and  his 
almost  complete  ignorance  respecting  the  finances  of  his 
station  demonstrate  that  a  proposed  increase  of  his  staff 
of  employees  affords  no  basis  for  drawing  an  unfavorable 
distinction  against  Johnston  in  the  light  of  the  latter’s 
successful  operation. 

4.  The  Commission  was  arbitrary  and  capricious  in 
concluding  that  Beach’s  program  proposals  as  well  as  past 
performances  would  provide  greater  opportunity  for  local 
expression  than  would  the  proposal  of  Johnston.  No 
substantial  facts  are  found  in  the  record  to  justify  any 
such  conclusion,  while  the  program  proposals  of  Johnston 
show  that  local  expression  will  be  given  every  possible 
opportunity.  Beach’s  past  promises  and  proposals  con¬ 
cerning  church  programs  have  not  been  fulfilled  (App.  173) 
yet  the  Commission  says  it  has  not  overlooked  this  failure. 
(App.  298)  The  conclusion  of  the  Commission  in  this 
respect  is  based  apparently  on  policy  (not  the  evidence), 
to  the  effect  that  those  who  promise  the  most  despite  their 
failure  to  fulfill  past  proposals,  will  receive  a  grant;  and 
such  action  seems  clearly  arbitrary,  capricious  and  unlaw¬ 
ful 

5.  The  conclusion  of  the  Commission  to  favor  Beach 
based  on  a  distinction  between  proposed  programs  is  a 
form  of  censorship  forbidden  by  the  statute.  The  Com¬ 
mission  asserts  a  right  to  insist  that  an  applicant  take 
affirmative  steps  to  encourage  discussion  groups  dealing 
with  controversial  matters  (App.  298)  and  in  its  pro¬ 
posed  order  held  that  Johnston  was  prejudiced  in  the  eyes 
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of  the  commission  for  failing  to  broadcast  forums  discuss¬ 
ing  labor  problems  during  a  period  of  strikes.  (App.  298) 
The  Commission  in  making  such  a  conclusion  ignored  the 
record  in  that  Johnston  did  have  at  least  one  forum  pro¬ 
gram  conducted  by  high  school  students.  (App.  291)  It  is 
submitted  that  the  imposition  on  an  applicant,  of  a  particu¬ 
lar  program  or  type  of  program  as  a  basis  for  preferring 
that  applicant  is  censorship.  It  is  further  submitted  that 
the  Commission  cannot  utilize  the  broad  standard  of 
“ public  service”  oy  which  to  justify  such  a  conclusion  as 
that  here,  and  that  consequently  this  action  of  the  Com¬ 
mission  was  unlawful,  in  that  it  was  arbitrary  and  capri¬ 
cious  in  disregard  of  both  the  applicable  law  and  the  facts 
of  record,  there  being  nothing  in  the  record  to  show  a 
desire  on  the  part  of  the  public  for  the  service  or  for  the 
type  of  program  approved  by  the  Commission. 

ARGUMENT 

I 

The  Federal  Communications  Commission  Had  No  Juris¬ 
diction  to  Adjudge,  Determine,  or  Act  Upon  the  Pur¬ 
ported  Application  of  Beach. 

(A)  The  Requirement  of  the  Statute  that  the  informa¬ 
tion  in  the  application  be  under  oath  of  the  applicant  is 
jurisdictional. 

Johnston  submits  that  unless  all  of  the  information  and 
data  required  both  by  the  statute  and  authorized  imple¬ 
menting  regulations,  be  under  oath  of  the  applicant,  the 
Commission  is  without  power  or  right  to  adjudicate  con¬ 
cerning  the  subject  matter  of  the  application.  All  of  the 
powers  of  any  court  or  administrative  agency  must  be  de¬ 
rived  from  the  government  which  created  them;  and  fur¬ 
thermore  every  court  or  administrative  body  has  power  to 
determine  whether  the  condition  essential  to  the  exercise 
of  its  power  exist.  Likewise,  every  court  and  administra- 
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tive  agency  must  of  its  own  motion  always  consider  the 
question  of  its  jurisdiction  over  any  matter  brought  before 
it,  although  not  raised  by  the  parties,  since  it  is  bound  to 
take  notice  of  the  limits  of  its  own  authority.  14  Am.  Jur. 
(Courts)  Sec.  168.  The  question  always  is  whether  or 
not  the  court  or  agency  acts  with  or  without  authority 
of  law  in  rendering  a  judgment  or  determination. 

(a)  Sec.  308(a)  of  the  Federal  Communications  Act  of 
1934  provides  as  follows : 

“The  Commission  may  grant  licenses,  renewal  of 
licenses  and  modifications  of  licenses  only  upon  written 
application  therefor  received  by  it;  *  *  •” 

Sec.  308(a)  provides  also  that  the  Commission  may  in 
cases  of  emergency  grant  certain  types  of  licenses  without 
the  necessity  of  any  formal  application. 

Sec.  308  (b)  then  provides  as  follows: 

“All  such  applications  shall  set  forth  such  facts  as 
the  Commission  by  regulation  may  prescribe  as  to  the 
citizenship,  character,  and  financial,  technical,  and 
other  qualifications  of  the  applicant  to  operate  the 
station ;  the  ownership  and  location  of  the  proposed 
station  and  of  the  stations,  if  any,  with  which  it  is 
proposed  to  communicate ;  the  frequencies  and  the 
power  desired  to  be  used;  the  hours  of  the  day  or 
other  periods  of  time  during  which  it  is  proposed  to 
operate  the  station ;  the  purposes  for  which  the  sta¬ 
tion  is  to  be  used;  and  such  other  information  as  it 
may  require.  The  Commission,  at  any  time  after  the 
filing  of  such  original  application  and  during  the 
term  of  any  such  license,  may  require  from  an  appli¬ 
cant  or  licensee  further  written  statements  of  fact 
to  enable  it  to  determine  whether  such  original  appli¬ 
cation  should  be  granted  or  denied  or  such  license 
revoked.  Such  application  and/or  such  statement  of 
!  fact  shall  be  signed  by  the  applicant  and/or  licensee 
under  oath  or  affirmation.” 
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This  statute  vests  the  Commission  with  some  discretion 
as  to  the  contents  of  the  application  required  to  be  filed 
under  oath,  and  authorizes  the  Commission  to  implement 
by  the  exercise  of  its  own  discretion,  the  general  class  of 
facts  and  data  required  to  accompany  the  statutory  appli¬ 
cation.  The  Commisison  has  exercised  this  authority  by 
promulgating  certain  forms  including  Form  304,  (App.  3) 
the  particular  one  in  question  here.  This  Form  requires 
detailed  and  elaborate  information  and  facts  relative  to 
the  applicant  and  his  proposal,  and  is  the  sole  founda¬ 
tion  upon  which  the  Commission  bases  a  determination  in 
awarding  a  grant  to  an  ex  parte  applicant  (where  there 
are  no  competing  or  mutually  exclusive  applicants);  and 
the  filing  of  this  application  initiates  the  administrative 
machinery  of  the  Commission,  in  both  hearing  and  non¬ 
hearing  cases. 

It  is  an  elementary  rule  of  law  respecting  administra¬ 
tive  agencies  as  well  as  courts,  that  their  jurisdiction  de¬ 
pend  upon  the  provisions  of  the  statute  reposing  power  in 
them,  and  that  if  the  provisions  of  the  statutes  are  not 
met  and  complied  with,  they  have  no  jurisdiction.  FTC  v . 
Royal  Mill  Co.,  288  U.  S.  212,  77  L.  Ed.  706;  Alabama 
Power  Co.  v.  Ft.  Payne,  237  Ala.  459, 187  So.  632, 123  ALR 
1337.  Here  the  statute,  as  an  unalterable  prerequisite, 
clearly  demands  that  the  application  be  in  writing,  signed 
and  under  oath  of  the  applicant.  (Sec.  308(b),  319(a). 
Judicial,  ministerial,  or  administrative  action  frequently  is 
initiated  by  the  filing  of  an  affidavit  or  sworn  statement. 
This  procedure  exists  in  many  legal  fields  and  is  in  no 
respect  a  novel  theory.  In  Tacoma  Grocery  Co.  v.  Draham, 
8  Wash.  263, 40  Am.  St.  Reports  907,  the  validity  of  a  judg¬ 
ment  and  sale  of  realty  depended  upon  the  regularity  of 
certain  attachment  proceedings  and  it  was  held  there  that 
the  attachment  was  void  because  there  was  no  affidavit 
filed  as  a  foundation  for  the  attachment  proceedings.  In 
Royston's  Appeal,  53  Wise.  612,  11  N.  W.  36  it  was  held 
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that  the  court  had  no  jurisdiction  when  the  petition  re¬ 
quired  to  be  verified  by  statute  had  an  unsigned  jurat. 
In  Wester  field  v.  Bried,  26  N.  J.  Eq.  357,  where  there  was 
an  unsigned  jurat  annexed  to  an  answer,  it  was  held  that 
the  complainant  was  entitled  to  treat  the  paper  as  no 
answer.  In  Knapp  v.  Duclo,  1  Mich.  N.  P.  189,  an  unsigned 
jurat  was  held  insufficient,  and  a  nullity  as  a  ground  for  a 
writ  of  replevin.  It  has  likewise  been  held  in  Hinkle  v. 
Lovelace ,  11  LRA  (N.S).  730  (Mo.)  that  a  default  judgment 
could  be  attacked  collaterally,  where  there  was  no  verifica¬ 
tion  by  the  only  party  authorized  to  execute  the  required 
affidavit,  under  a  statute  which  contemplated  that  the  veri¬ 
fication  was  jurisdictional.  In  that  case  a  verification  of 
the  petition  in  a  divorce  proceeding  by  the  next  friend  of 
the  plaintiff  was  held  not  sufficient,  the  affidavit  being 
jurisdictional,  where  the  statute  provided  that  the  petition 
shall  be  accompanied  by  an  affidavit  that  the  facts  stated 
therein  are  true  to  the  best  knowledge  and  belief  of  the 
plaintiff.  There  the  court  stated : 

“The  affidavit  of  the  absence  of  collusion,  fear  or 
restraint,  and  of  good  faith,  is  jurisdictional;  and  the 
absence  of  such  affidavit  to  that  effect  is  fatal.  In  dis¬ 
cussing  a  similar  statute  of  Michigan,  the  Supreme 
Court  of  that  state  said:  ‘This  is  a  requirement 
and  is  mandatory  *  *  ’•  Nor  can  this  defect  be 
waived  by  any  act  of  defendant  •  *  *.  If  in  the 
power  of  defendant  to  waive  the  provision,  the  statute 
can  easily  be  nullified.’  ”  (supra) 

It  would  seem  clear  that  the  statutory  swearing  re¬ 
quired  by  the  Act  here  is  an  essential  part  of  the  appli¬ 
cation  and  that  without  it  the  Commission  has  no  power 
to  act  on  any  purported  application.  Such  an  interpreta¬ 
tion  is  not  only  clearly  sound  but  would  seem  to  be  a 
compelling  necessity  when  the  Commission  is  permitted 
to  and  has  on  numerous  occasions,  pursuant  to  the  stat¬ 
ute,  granted  licenses,  construction  permits,  etc.,  the  only 
basis  for  which  was  a  sworn  application,  there  being  no 
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competing  or  mutually  exclusive  applications.  Without 
such  a  sworn  application,  the  Commission  would  invite 
fraudulent  representations  and  practices,  which  it  would 
be  helpless  to  correct  until  license  renewal  was  sought, 
provided  even  then  that  in  the  interim,  the  false  repre¬ 
sentations  came  to  light.  Under  the  statute  here,  the 
Commission  is  lawfully  entitled  to  rely  upon  a  sworn 
statement  from  an  applicant  in  determining  whether  or 
not  the  applicant  falls  within  the  eligible  class  prescribed 
by  law.  Indeed,  the  Commission  apparently  makes  little, 
if  any,  attempt  to  check  the  accuracy  of  the  sworn  facts 
in  the  application  (despite  its  power  to  do  so),  and  relies 
solely  upon  the  sworn  application  to  determine  its  power 
to  act. 

Nor  can  it  be  contended  that  the  statutory  oath  is  lim¬ 
ited  merely  to  the  question  of  “material  representa¬ 
tions”,  e.  g.  that  the  applicant  swears  that  the  repre¬ 
sentations  are  material,  and  that  the  exhibits  are  likewise 
material.  Section  36  of  Form  304  recites  specifically,  im¬ 
mediately  before  the  signature  of  the  applicant : 

“  All  the  statements  made  in  the  application  and 
attached  exhibits  are  considered  material  representa¬ 
tions,  and  all  the  exhibits  are  a  material  part  hereof 
and  are  incorporated  herein  as  if  set  out  in  full  in 
the  application.,,  (italics  supplied)  (App.  28) 

The  statute  requires  the  application  to  be  signed  by 
the  applicant  under  oath  or  affirmation,  and  the  provision 
in  Section  36  of  the  Form  must  be  construed  in  the  light 
of  the  statutory  requirement.  Therefore,  the  only  pos¬ 
sible  construction  of  the  statutory  provision  is  that  all 
the  facts  and  data  required  to  be  submitted  in  the  applica¬ 
tion  must  be  sworn  to  be  true.  Under  any  and  every  pos¬ 
sible  view  it  is  beyond  any  doubt  that  the  facts  in  the 
application  must  be  sworn  to  be  true  and  that  the  Com¬ 
mission  has  no  jurisdiction  to  consider,  act  upon  or  adjudge 
any  purported  application  unless  it  is  under  oath.  The 
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Rules  of  the  Commission  1.301,  1.303,  1.304,  1.305,  1.306, 
1.307,  1.361(a),  1.372(c)  and  1.373  contemplate  a  return 
of  defective  applications  to  the  applicant  and  nowhere 
do  these  regulations  contemplate  a  waiver  of  any  statu¬ 
tory  requirement  respecting  the  necessity  of  an  oath. 
Thus,  the  Commission’s  rules  themselves  seem  to  embrace 
the  theory  of  the  mandatory  nature  of  the  statutory  oath. 

(B)  The  purported  application  of  Beach  was  not  under 
oath  as  required  by  the  statute. 

The  application  of  Beach  was  sworn  to  by  him  on 
August  24,  1946  (App.  28)  before  a  Notary  Public  in 
Birmingham,  Alabama.  Prior  to  this  time  the  engineer¬ 
ing  data  to  accompany  the  application  had  been  in  the 
process  of  preparation  by  a  firm  of  engineers  retained 
by  the  appellant.  This  engineering  work  was  only  com¬ 
pleted  on  September  30, 1946,  (App.  255)  and  the  applica¬ 
tion  of  Beach  was  thereafter  filed  with  the  Commission 
on  October  2,  1946.  The  record  further  shows  that  the 
completed  engineering  work  could  not  have  been  in  the 
hands  of  Beach  on  August  24, 1946  (App.  255-256),  the  date 
he  swore  to  the  application,  inasmuch  as  it  was  not  com¬ 
pleted  until  September  30,  1946.  (App.  255)  The  engi¬ 
neering  data  filed  with  the  Commission  as  a  part  of  the 
application  clearly  falls  within  the  requirements  of  both 
Sections  308(b)  and  319(a),  and  is  related  to  frequencies, 
type  of  transmitting  apparatus  to  be  used,  power  and 
other  data  materially  related  to  the  specific  requirements 
of  the  statute.  This  technical  data  was  incorporated  as 
a  separate  exhibit  within  the  application  itself  which  the 
Form  permits  as  a  convenience  where  space  is  insufficient, 
although  the  Form  provides  space  directly  therein  for  the 
insertion  of  such  data.  (App.  18-23)  The  technical  data 
was  keyed  specifically  to  the  numbered  sections  of  the 
Form  which  calls  for  the  data  submitted.  Thus  on  August 
24,  1946,  Beach  took  a  statutory  oath  to  an  application 
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which  subsequently,  when  filed,  included  vital  and  neces¬ 
sary  technical  data  and  information  required  by  statute, 
not  then  in  existence,  and  which  did  not  come  into  existence 
until  September  30,  1946.  At  no  time  after  August  24, 
1946,  did  Beach  re-swear  to  the  application  filed.  (App. 
118-20) 

Furthermore  Beach,  in  his  application  in  Section  5,  in 
answer  to  queries  relative  to  his  financial  qualifications, 
says: 

“See  Exhibit  ‘  A7  and  FM  application  filed  Septem¬ 
ber  10,  1946.  No  change  since  latter  application  was 
filed.’ ’  (App.  7) 

Thus,  on  August  24,  1946,  Beach  further  purported  to 
furnish  the  Commission  with  facts  relative  to  his  financial 
qualifications  which  facts  were  to  be  found  in  papers  to 
be  filed  by  him  in  the  future,  to  wit,  on  September  10, 1946. 
Obviously  this  reply  to  Section  5  of  the  Form  was  either 
incorporated  within  the  application  after  the  oath  was 
taken  on  August  24,  1946,  or  the  oath  was  taken  and  pre¬ 
dated.  If  the  question  was  answered  subsequent  to  the 
oath  on  August  24,  the  application  was  irregular  within 
the  Rules  of  the  Commission  as  embodied  in  the  Form 
(Note  1)  which  states: 

“If  any  information  or  documents  which  are  already 
on  file  with  the  Commission  are  required  to  be  filed 
with  the  application,  proper  reference  thereto  may  be 
made  in  lieu  of  refiling,  together  with  a  statement 
that  there  has  been  no  change  therein  since  date  of 
filing  thereof.”  (Italics  supplied)  (App.  3) 

Johnston  submits  that  in  either  event — whether  the  reply 
was  inserted  after  the  oath,  or  the  oath  was  pre-dated,  the 
application  is  not  under  oath  of  the  applicant,  as  required 
by  the  statute,  Section  308  and  319 ;  the  Rules  of  the  Com¬ 
mission,  Sections  1.303,  1.304,  1.305,  1.306,  1.307  and  the 
Form  itself. 
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Johnston  submits  that  in  so  much  as  all  of  the  facts 
required  to  be  in  the  application  must  be  under  oath — the 
failure  of  Beach  to  swear  to  a  part  of  those  facts  invali¬ 
dates  the  entire  application. 

It  cannot  successfully  be  argued  that  the  application 
was  under  oath  despite  the  failure  to  take  an  oath  to  all 
of  the  information.  The  technical  information  required 
in  the  Form  covers  a  substantial  portion  of  the  Form 
(App.  14-23),  and  is  an  essential  prerequisite  to  any  intel¬ 
ligent  decision  by  the  Commission.  The  answer  to  Section 
5  of  the  Form,  referring  to  “Applicants  Financial  Quali¬ 
fications  and  Plan  for  Financing  Station”,  as  shown  above, 
was  similarly  not  under  oath.  The  material  not  submitted 
under  oath  was  substantial  material,  and  without  it  the 
Commission  would  have  been  unable  to  make  any  decision 
on  the  merits.  In  no  sense  can  this  omission  be  termed  a 
formal,  technical  defect,  and  unsubstantial.  Without  the 
inclusion  of  all  such  information  it  is  submitted  that  there 
was  not  any  statutory  application. 

The  question  then  is  whether  an  application  is  “under 
oath  of  the  applicant,”  where  required  information  is 
incorporated  within  the  application  form  subsequent  to  its 
being  sworn  to,  and  where  the  information  itself  was  not 
in  existence  on  the  date  the  oath  was  administered. 

The  ability  to  sustain  perjury  is  the  chief  test  as  to  the 
sufficiency  of  an  affidavit.  ( 1  Am.  Jur.  (Affidavits)  Sec.  22) 
Here  the  appellee  is  not  charged  with  perjury  or  any  cor¬ 
rupt  purpose,  as  it  is  conceded  that  he  believed  that  the 
technical  data  to  be  prepared,  and  subsequently  to  be  filed, 
would  be  true  and  correct.  If,  however,  Beach  could  not  be 
found  guilty  of  perjury  with  respect  to  the  truth  of  the 
data  subsequently  incorporated  by  parol,  then  clearly  this 
technical  and  other  data  was  not  filed  under  oath.  In  the 
event  that  a  prosecution  for  perjury  was  attempted, 
Beach’s  defense  would  be  that  the  data  was  not  under  oath; 
that  it  was  incorporated  after  the  original  material  was 
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sworn  to  by  him  and  that  the  application  was  not  amended. 
Under  such  circumstances  even  if  it  be  assumed  that  some 
of  the  data  was  false,  it  would  be  impossible  to  find  Beach 
guilty  of  perjury.  "Whether  or  not  this  is  sound  depends 
upon  certain  relevant  authorities  which  appellant  submits 
support  the  contention  here  made. 

In  Durant  v.  Abendroth,  69  N.  Y.  148,  25  Am.  Reports, 
158,  a  statute  relative  to  the  formation  of  partnership  was 
involved,  which  required  the  capital  of  the  special  partner 
to  be  paid  in  actual  cash  on  formation  thereof  and  affidavits 
to  be  taken  to  that  effect.  The  partnership  was  formed 
and  an  affidavit  that  the  actual  cash  was  paid  was  taken  on 
December  23,  the  partnership  to  commence  on  January  1st. 
In  fact,  the  partner  gave  his  check  dated  December  31st 
and  the  check  was  paid  on  January  2nd.  The  Court  held 
that  the  premature  affidavit  made  on  December  23rd  could 
not  be  made  true  by  the  subsequent  payment.  In  the  matter 
of  the  Beach  application  the  oath  was  taken  on  August 
24th,  therefore,  could  not  be  held  to  cover  any  data  or 
information  arising  subsequent  to  that  date. 

In  Gilmore  v.  Bampman,  86  Minn.  493,  90  N.  W.  1113, 
91  Am.  St.  R.  376,  the  question  was  the  sufficiency  of  an 
affidavit  required  by  statute  as  a  prerequisite  to  service  by 
publication  on  a  non-resident  defendant.  The  affidavit 
failed  to  state  that  the  respondent  had  property  in  the 
state  of  the  forum,  and  the  contention  was  made  that  the 
complaint  on  file  might  be  referred  to  in  order  to  cure  this 
deficiency.  The  court  held  that  the  affidavit  was  insuffi¬ 
cient;  that  it  was  the  prerequisite  upon  which  jurisdiction 
is  based,  and  that  it  should  have  contained  and  stated 
positively  all  the  facts  required  by  the  statute.  The  court 
finally  stated  that  no  case  has  held  that  the  affidavit  may 
be  aided  by  reference  to  other  papers  of  record. 

Likewise  it  has  been  consistently  held  that  all  sworn 
statements  should  be  true  when  made  or  they  will  never 
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be  true.  2  C.  J.  S.  16b  (1)  p.  952,  and  cases  cited  in  foot¬ 
note.  White  v.  Eiseman,  12  N.  Y.  S.  885  (reversed  on  other 
grounds).  2  C.  J.  S.  Sec.  19,  p.  956,  also  states  in  effect, 
that  a  statement  in  one  affidavit  referring  to  another  and 
requesting  that  it  be  read  in  connection  therewith  does  not 
constitute  a  reaffirmation  of  the  allegations  contained  in 
the  latter.  Again  the  test  is  said  to  be  whether  an  indict¬ 
ment  for  perjury  would  lie  if  the  statement  were  false. 
Matter  of  Owsley,  153  App.  Div.  90,  137  N.  Y.  S.  1040; 
Davis-Eeller-Pearce  Co.  v.  Ramont,  66  Cal.  App.  778;  226 
P.  972. 

Likewise  in  EsJcer  v.  Eeffernan,  159  Ill.  38,  41  N.  E.  1113, 
the  applicant  failed  to  state  certain  facts  required  by  stat¬ 
ute  under  which  they  were  made,  and  the  court  held  that  the 
defect  could  not  be  remedied  by  parol  testimony.  See  also 
Boggers  v.  Scott,  48  W.  Va.  316,  37  S.  E.  661.  Despite  any* 
view  of  the  matter  the  application  with  respect  to  substan¬ 
tial  and  material  information  seems  clearly  not  under  oath 
of  the  applicant  as  required  by  statute. 

Since  the  application  was  submitted  without  the  impor¬ 
tant  and  essential  technical  data  being  under  oath,  as 
required,  the  technical  data  being  necessary  to  the  appli¬ 
cation,  the  question  may  be  raised  as  to  whether  the  inclu¬ 
sion  of  such  technical  or  engineering  data  effectively  and 
validly  amended  the  application  without  a  reswearing. 

The  general  rule  is  that  where  an  affidavit  which  is  to 
be  used  as  the  basis  of  a  court  proceeding  shows  upon  its 
face  that  the  court  has  no  jurisdiction  it  cannot  be  amended. 
Assuming  that  the  lack  of  an  oath  creates  a  jurisdictional 
defect,  as  above  shown,  this  rule  must  be  applicable. 
Brandley  v.  American  Bv&ter  Co.,  60  Misc.  547,  112  N.  Y. 
S.  1030.  (See  also  cases  cited  2  C.  J.  note,  Sec.  23  (c)  P. 
977,  N.  50,  51,  52.)  The  rule  is  otherwise  with  respect  to 
formal  defects.  The  material  proposed  to  be  incorporated 
here  was  as  substantial  as  any  data  required  and  the 
general  rule  must  apply.  Even  under  rules  permitting 
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material  amendments  the  affidavit  must  be  reswom  since 
otherwise  the  affiant  may  not  be  convicted  of  perjury  in 
the  event  the  affidavit  as  amended  is  false.  In  Baker  v. 
York,  65  Arkansas  142,  45  SW  57,  the  court  held  that 
where  material  statements  were  added  by  amendment  and 
preceded  the  words  “do  solemnly  swear”,  the  affidavit  was 
insufficient,  as  the  part  added  consisted  of  mere  general 
statements  without  the  sanction  of  an  oath.  With  respect 
to  the  technical  data  attempted  to  be  incorporated  without 
a  reswearing  the  case  is  no  stronger  than  circumstances 
where  erasures  or  interlineations  are  presented. 

In  Moorhead  v.  Briggs,  152  Ill.  A.  361,  362,  the  court 
said: 


“No  trial  court  should  allow  erasures  or  interlinea¬ 
tions  in  an  affidavit.  The  purpose  of  the  law  in  requir¬ 
ing  an  affidavit  instead  of  an  unsworn  statement  is 
practically  nullified  when,  as  in  this  instance,  an  affi¬ 
davit  is  allowed  to  be  amended  without  being  again 
sworn  to  before  an  officer  authorized  to  administer 
oaths.  *  *  *  An  affidavit  should  be  amended  only  by  the 
filing  of  an  amended  affidavit  sworn  to.  An  affidavit 
merely  altered  is  in  the  true  sense  neither  an  amended 
affidavit  nor  an  affidavit  amended.” 

Thus,  the  submission  of  the  technical  data  to  the  Com¬ 
mission  in  the  application  of  Beach  was  a  mere  voluntary 
act,  not  under  oath,  and  the  Commission  was  not  only 
entitled  to  disregard  it  but  actually  had  no  power  to  con¬ 
sider  it,  nor  make  any  determination  on  the  merits  of  the 
application. 

The  Commission  carefully  sets  out  the  methods  of  amend¬ 
ing  or  supplementing  applications.  (Rules  and  Regula¬ 
tions,  Secs.  1.306-1.307).  In  every  case  the  applicant  must 
submit  his  amended  or  supplemental  data  under  oath. 

Pursuant  to  Rule  1.365,  the  Commission  does  declare 
that  applications  may  be  amended  as  a  matter  of  right 
prior  to  the  designation  of  the  application  for  hearing. 
However,  after  the  application  has  been  designated  for 
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hearing  the  Buie  then  states  that  requests  for  amendments 
will  be  considered  and  granted  only  for  good  cause  shown. 
These  Rules  are  substantially  in  accord  with  the  general 
rule  of  law  regarding  amendment  of  affidavits.  But  judicial 
decisions  surprisingly  are  not  in  harmony  as  to  whether 
an  affidavit  which  is  the  basis  of  a  courts  jurisdiction,  but 
which  is  defective,  can  ever  be  amended.  There  is  likewise 
some  disagreement  among  the  authorities  as  to  whether  the 
omission  of  the  jurat  to  an  affidavit  for  attachment  can  be 
cured  by  amendment.  1  A.  L.  R.  1571;  31  L.  R.  A.  422. 
Thus,  it  is  seriously  questionable  whether  an  amendment 
here  could  ever  have  been  permitted  after  the  matter  was 
designated  for  hearing.  In  any  event,  an  amendment 
should  not  have  been  permitted  if  the  opposite  party  would 
have  been  prejudiced  thereby.  2  C.  J.,  Sec  121,  p.  368.  But 
regardless  of  the  rule  applicable  to  amendments,  certainly 
here  the  question  must  be  controlled  by  the  basic  rule  that 

“Where  an  amendment  of  substance  is  allowed,  as 
where  the  matter  sworn  to  is  changed  or  where  new 
additional  matter  is  incorporated,  it  is  necessary  that 
the  oath  or  affirmation  be  readministered.” 

1  Am.  Jur.  Sec.  28,  p.  954; 

St.  Louis  &  S.  F.  R.  Co.  v.  State,  26  Okla.  62,  107  P. 

929,  30  L.  R.  A.  (N.  S.)  137). 

Here  no  amendment  was  ever  made,  sought  or  allowed 
by  the  Commission.  The  technical  data  to  this  date,  upon 
which  the  Commission  has  partially  based  its  decision,  in 
so  far  as  Beach  is  concerned,  remain  mere  unverified 
representations,  directly  in  conflict  with  the  statutory 
requirement. 

Furthermore,  Beach  in  his  application  sworn  to  on  Au¬ 
gust  24, 1946,  purported  to  reply  to  question  No.  5,  relative 
to  financial  qualifications  by  referring  the  Commission  to 
an  FM  application  filed  September  10, 1946.  So  here  Beach 
took  an  oath  on  August  24, 1946,  to  material  to  be  filed  on 
September  10, 1946.  It  has  been  held  that  where  a  statute 
required  a  declaratory  statement  on  oath  as  to  a  particular 
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event,  an  affidavit  as  to  such  event  bearing  a  date  prior  to 
the  happening  thereof  was  invalid.  Berg  v.  Koegel,  16 
Mont.  266,  40  P.  605. 

The  Commission,  in  its  final  order  under  “Conclusions” 
stated: 

“In  view  of  the  Commission’s  action  in  accepting 
the  Beach  application  for  filing,  the  fact  that  the 
Johnston  Broadcasting  Co.  did  not  raise  the  question 
concerning  the  signing  of  the  application  until  the 
hearing  was  actually  in  progress,  and  the  fact  that  the 
engineering  report  was  referred  to  in  the  application 
signed  by  Beach  and  was  signed  and  sworn  to  by 
Beach’s  authorized  engineer,  we  believe  that  the  tech¬ 
nicality  involved  here  should  not  operate  to  preclude 
the  Commission  from  comparing  the  relative  merits 
of  the  two  applicants  on  the  basis  of  the  written  and 
duly  authenticated  record.”  (App.  296) 

In  the  Memorandum  Opinion  and  Order  denying  the 
motion  for  rehearing,  the  Commission  further  stated : 

“*  *  *  We  are  of  the  opinion  that  the  technical  error 
committed  by  the  applicant  Beach  in  signing  and  veri¬ 
fying  his  application  before  his  engineering  was  com¬ 
pleted  is,  in  the  instant  circumstances,  not  a  violation 
of  Section  308  of  the  Communications  Act  and  the 
Commission  Rules  going  to  the  jurisdiction  of  the  Com¬ 
mission  to  consider  the  application.  *  *  *”  (italics  . 
supplied)  (App.  314) 

The  Commission  here  in  its  order  admits  that  its  rules 
contemplate  that  the  application  and  exhibits  shall  be 
personally  signed  and  sworn  to  by  the  applicant.  The 
Commission,  moreover,  admits  that  there  was  a  violation 
of  the  rules  (making  no  reference  to  the  requirements  of 
the  statute)  but  dismisses  the  contention  of  Johnston  by 
calling  this  fatal  defect  a  “technicality”.  Johnston  admits 
that  there  is  a  “technicality”  involved,  but  submits  that 
the  question  of  whether  this  is  a  fatal  defect  cannot  be 
resolved  by  a  characterization  of  the  omission  as  a  “tech¬ 
nicality” — a  word  sometimes  used  to  describe  procedural 
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matters  of  no  import,  and  at  other  times  merely  as  a  word 
in  a  particular  profession  or  art.  Despite  the  meaning 
which  the  Commission  attributes  to  the  “technicality”  the 
defect  at  least  is  plainly  admitted,  then  minimized  on 
several  grounds:  (1)  The  Commission  accepted  the  appli¬ 
cation  for  filing;  (2)  Johnston  did  not  raise  the  question 
concerning  the  application  until  the  hearing  was  in  prog¬ 
ress;  (3)  the  engineering  report  was  referred  to  in  the 
application  of  Beach  and  was  sworn  to  by  Beach’s  author¬ 
ized  consulting  engineer;  (4)  Sec.  308  of  the  Statute  does 
not  require  the  Commission  to  dismiss  the  application  after 
hearing  because  a  portion  of  it  was  not  personally  sub¬ 
scribed  and  sworn  by  applicant. 

None  of  these  reasons  are  tenable.  The  first  ground  or 
reason,  that  the  Commission  accepted  the  application  is 
merely  a  conclusion  of  law  by  the  Commission  and  no 
further  comment  is  required.  The  Commission  cannot  con¬ 
done  a  violation  of  the  statute,  nor  make  lawful  what  is 
otherwise  invalid  by  its  own  ipse  dixit.  The  Commission 
assumed  the  point  to  be  proved. 

The  second  ground  is  that  the  question  was  not  raised 
until  the  hearing  was  in  progress.  Is  the  Commission  here 
purporting  to  be  able  to  shift  the  burden  of  policing  its  own 
statute  and  rules?  Conceivably,  this  could  be  justified 
where  there  was  merely  a  formal  defect,  which  could  be 
waived  either  by  an  adversary  or  by  the  Commission  itself. 
But  where  the  defect  is  one  of  substance  and  jurisdictional 
the  question  of  waiver  becomes  inapplicable.  So,  here  if 
appellant  has  waived  the  right  to  attack  the  validity  of  an 
application  it  has  conferred  power  and  authority  on  the 
Commission  to  ignore  and  violate  the  mandatory  provi¬ 
sions  of  the  statute.  The  failure  of  Johnston  to  raise  the 
question  of  the  validity  of  the  application  before  the  hear¬ 
ing,  is  of  no  consequence  if  a  proper  and  lawful  application 
is  jurisdictional.  The  question  here  is  the  validity  of  the 
application  with  respect  to  the  power  of  the  Commission 
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to  act,  and  is  entirely  unrelated  to  the  attitude  or  actions 
taken  by  Johnston  to  point  out  or  attack  any  defect.  It  is 
submitted  that  the  Commission  acted  unlawfully  in  taking 
any  action  whatsoever  on  the  Beach  application  except  the 
ministerial  duty  of  returning  it  to  the  applicant  because  of 
jurisdictional  defects. 

Indeed,  as  a  practical  matter,  it  was  not  until  the  hearin  • 
was  in  progress,  and  opportunity  was  extended  for  cross- 
examination,  that  Johnston  obtained  definite  knowledge 
that  the  engineering  data  was  not  in  existence  at  the  time 
Beach  swore  to  his  application  on  August  24, 1946.  (App. 
256)  Therefore,  at  the  earliest  possible  date  when  John¬ 
ston  obtained  the  information,  the  matter  was  brought 
formally  to  the  attention  of  the  Commission.  Furthermore, 
the  Commission  is  empowered  under  Section  308  (b)  to 
require  from  an  applicant  further  written  statements  to 
enable  it  to  determine  whether  the  original  application 
should  be  granted  or  denied.  The  Commission  faced  with 
a  discrepancy  between  the  date  of  the  oath  taken  by  the 
consulting  engineer,  and  the  date  of  the  oath  of  Beac'- 
failed  to  exercise  this  power  to  obtain  additional  informa¬ 
tion  which  would  have  indicated  a  jurisdictional  defect. 
Under  such  circumstances  Johnston  necessarily  had  to  rely 
solely  upon  the  facts  adduced  at  the  hearing  to  show  the 
defect,  and  after  such  disclosure,  prompt  action  to  have 
the  application  of  Beach  dismissed  was  taken. 

It  is  maintained  that  if  the  Commission  had  been  suffi¬ 
ciently  zealous  (to  note  any  action  not  within  the  confines 
of  the  statute,)  the  Motion  to  Strike  the  application  of 
Beach  of  February  13, 1946,  filed  by  Johnston,  (App.  297) 
in  which  the  good  faith  of  Beach  in  applying  for  another 
station  (increased  power)  was  raised,  together  with  the 
question  of  whether  Beach’s  engineering  data  was  copied 
from  that  of  Johnston,  and  inferentially  the  time  when  it 
was  prepared,  would  have  put  the  Commission  on  notice 
that  the  Beach  application  would  stand  investigation  to 
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determine  its  legality.  The  Commission  by  order  of  Feb¬ 
ruary  27,  1946  (App.  60)  (while  the  hearing  was  in  prog¬ 
ress,)  denied  the  Johnston  motion  but  stated  that  proof  of 
the  allegations  might  be  offered  at  the  hearing.  Thereafter 
and  during  the  course  of  the  hearing  the  facts  were  shown 
respecting  the  defective  execution  of  the  application  of 
Beach.  (App.  118-120,  255-256)  Under  no  interpretation  of 
the  facts  can  Johnston  be  shown  to  be  remiss  in  pursuing 
promptly  a  remedy  when  the  defect  became  completely 
apparent.  But  despite  any  action  taken  by  Johnston,  if 
the  defect  was  jurisdictional,  the  Commission  had  no 
power  to  act,  regardless  of  any  action  taken  by  Johnston. 

The  third  ground  upon  which  the  Commission  purports 
to  justify  its  action  is  that  the  engineering  report  was 
referred  to  in  the  application  of  Beach  and  was  sworn  to 
by  his  authorized  consulting  engineer.  It  may  be  inferred 
from  this  statement  that  the  Commission  believed  that  the 
technical  data  was  in  existence  when  Beach  swore  to  the 
application  on  August  24,  1946,  and  that  no  action  was 
necessary.  The  facts  to  show  the  contrary  were  subse¬ 
quently  brought  to  light  during  the  hearing,  and  then  at 
no  later  date,  the  Commission  should  have  dismissed  the 
application.  The  fact  that  the  engineering  report  was 
sworn  to  by  the  engineer  and  not  by  Beach,  as  a  reason 
to  justify  a  conclusion  that  the  application  was  under  oath 
of  the  applicant  seems  the  most  extravagant  and  absurd 
reason  advanced  by  the  Commission.  If  the  Commission 
is  arguing  that  the  oath  of  the  engineer  can  be  a  substitute 
for  the  oath  of  the  applicant,  its  interpretation  is  directly 
in  the  teeth  of  the  clear  provisions  of  the  statute  which 
provides  that  the  application  shall  be  signed  by  the  appli¬ 
cant  under  oath  or  affirmation  as  well  as  its  own  rules  and 
regulations  (1.303).  The  rule  of  law  is  also  directly  con¬ 
trary  to  the  view  of  the  Commission.  In  1  Am.  Jur.  (Affi¬ 
davits)  Sec.  4  it  is  stated: 
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“If  a  statute  or  rule  of  practice  prescribed  who  may 
make  a  certain  affidavit,  such  affidavit  can  be  made  by 
none  other  than  those  specified,  even  though  there  is 
nothing  in  the  language  of  the  statute  to  show  that  its 
designation  was  intended  to  be  exclusive/ * 

Likewise  in  1  R.  C.  L.  Sec.  4 ,  p.  762,  the  same  rule  is 
stated: 

“Where  a  statute  points  out  who  may  make  a  cer¬ 
tain  affidavit  it  can  be  made  by  none  other  than  those 
specified,  even  though  there  is  nothing  in  the  language 
of  the  statute  to  show  that  its  enumeration  was  intend¬ 
ed  to  be  exclusive.  The  mere  designation  itself  ex¬ 
cludes  all  others,  and  the  general  principle  that  what 
a  party  may  do  in  person  he  may  do  by  an  agent  has 
no  application  here,  for  the  making  of  an  oath  to  a 
statement  of  facts  cannot  be  delegated.  Consequently 
such  statutes  as  do  not  in  terms  expressly  authorize  an 
affidavit  to  be  made  by  an  agent  or  attorney  have  gen¬ 
erally  been  held  to  exclude  them.  ’  ’ 

Likewise,  in  Commonwealth  v.  Farmers  &  Shippers’ 
Leaf  Tobacco  Warehouse  Co.,  107  Ky.  1,  52  S.  W.  799,  the 
court  said:  .  ,  , 

•••C-  /  4. 

“Whilst  it  is  a  maxim  of  the  common  law  that  what¬ 
ever  a  person  may  do  of  his  own  right  with  relation 
to  property,  he  may  do  by  another,  yet,  there  are 
certain  exceptions  to  this  general  rule  and  there  are 
acts  of  so  peculiar  a  nature  that  their  performance 
cannot  be  delegated.  To  this  class  belong  making  of 
wills,  contracting  of  marriage,  and  especially  the  dis¬ 
charge  of  a  duty  which  is  created  by  statute,  and 
which,  by  the  express  terms  or  necessary  effect  of  the 
act,  are  required  to  be  performed  by  the  person  only 
who  is  named  therein.” 

In  Taylor  v.  Sulherlin-Meade  Tobacco  Co.  et  al,  107  Va. 
787, 60  S.  E.  132, 14  L.  R.  A.,  N.  S.  1135-1137,  another  court 
confirmed  this  principle: 

“Thus  where  a  statute  specifically  points  out  who 
may  make  a  certain  affidavit,  it  can  be  made  by  no 
other  than  those  specified.  If  the  statute  had  pre- 


28 


scribed  that  the  affidavit  should  be  made  by  the  plain¬ 
tiff  in  person,  then  it  could  have  been  made  by  no  one 
else ;  and  when  it  is  declared  that  it  must  be  made  by 
the  ‘plaintiff  or  his  agent7,  the  court  must  be  content 
to  construe  the  language  employed.7 7 

Clearly  the  required  act  of  taking  an  oath  cannot  be 
delegated  to  an  agent. 

With  respect  to  the  fourth  reason  for  failing  to  dismiss 
the  application  the  Commission  stated  that  it  did  not  con¬ 
strue  Section  308  to  require  an  application  to  be  dismissed 
after  hearing  because  a  portion  of  it  was  not  under  oath. 
(App.  296)  It  should  be  noted  that  nowhere  does  the 
Commission  with  any  clarity  explain  or  amplify  this  ground 
or  reason,  but  relies  on  a  “shot-gun77  justification.  John¬ 
ston  must  infer  from  the  generalized  conclusions  of  law 
iist  what  specifically  the  Commission  had  in  mind  in  its 
determination.  Does  the  Commission  contend  that  the 
hearing,  wherein  testimony  was  adduced,  cured  the  failure 
to  have  portions  of  the  application  under  oath?  Is  this 
reason  advanced  here  referrable  again  to  the  question  of 
waiver  discussed  above?  Or  is  the  Commission  relying  on 
some  obtuse  and  vague  contention  not  clearly  apparent? 
But  whatever  the  Commission  does  have  in  mind  there  can 
be  no  logical  reply  to  Johnston’s  contention  that  until  the 
Commission  receives  a  written  application  signed  by  the 
applicant  under  oath,  it  is  powerless  to  act,  judge  or 
initiate  any  action  thereupon  except  to  return  it.  The 
Buies  of  the  Commission,  Section  1.361  (a)  require  the 
return  of  the  application  to  cure  any  deficiencies,  and  the 
main  purpose  of  any  such  requirement  should  be  to  accord 
with  the  mandate  of  the  statute.  The  sworn  application 
is  the  exclusive  method  by  which  an  individual,  a  corpora¬ 
tion  or  partnership  can  initiate  a  move  to  acquire  radio 
broadcasting  grants  under  the  statute.  The  statute  is 
unambiguous ;  it  is  logical ;  and  it  is  perfectly  clear. 
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On  May  5,  1948,  the  Commission  denied  a  petition  for 
rehearing  or  reconsideration  filed  by  the  appellant,  and 
in  a  memorandum  opinion  and  order  (App.  312)  stated 
that  the  technical  error  committed  by  Beach  in  signing  and 
verifying  his  application  before  the  engineering  was  com¬ 
pleted  was  not  a  violation  of  Section  308  going  to  the 
jurisdiction  of  the  Commission. 

Additional  argument  seems  unnecessary  here,  but  John¬ 
ston  points  out  that  the  Commission  is  again  contending 
that  the  defect  was  a  formal  one  when  it  stated  that  “We 
do  not  believe  that  sound  administrative  procedure  would 
warrant  our  adhering  to  the  high  degree  of  technical  con¬ 
struction  urged  by  petitioner  under  these  circumstances.” 
(App.  314) 

Technical  error  is  admitted  but  a  jurisdictional  defect 
is  denied.  The  Commission  attempts  to  support  its  deci¬ 
sion  here  by  a  reference  to  its  previous  decision  in  the 
application  of  Rich  Publishing  House,  Inc.  (App.  314) 
But  the  Commission  fails  to  give  all  the  pertinent  language 
used  there.  That  opinion  there  states : 

“With  reference  to  the  objection  that  the  application 
of  the  Midland  Broadcasting  Company  was  illegal  be¬ 
cause  it  had  been  signed  and  executed  before  the  engi¬ 
neering  report  was  attached  and  that  the  matter  had 
been  improperly  designated  for  hearing,  it  appears 
that  the  application  was  executed  on  May  16, 1946  and 
filed  with  the  Commission  on  May  27,  1946.  The  en¬ 
gineering  report,  Exhibit  E  to  the  application,  was 
executed  in  Washington  on  May  23.  It  further  ap¬ 
pears  that  the  engineering  report  was  actually  com¬ 
pleted  on  the  7th  or  8th  of  May  and  a  copy  sent  to 
the  applicant  at  the  time  of  the  execution  of  the  appli¬ 
cation,  the  actual  execution  of  the  engineering  report 
by  applicant’s  engineer  taking  place  at  a  later  date.” 
(Italics  supplied)  (Decided  Jan.  27,  1948:  3  Pike 
&  Fischer  RR  1961) 
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In  deciding  Johnston’s  petition  for  rehearing  or  recon¬ 
sideration  the  Commission  failed  to  make  any  reference 
to  the  facts  of  the  Rich  Publishing  House  case  which  would 
have  clearly  distinguished  the  two.  In  that  case  the  engi¬ 
neering  report  was  before  the  applicant  when  he  took  the 
oath  to  the  application.  In  this  case  the  report  was  not 
in  existence  when  Beach  took  the  oath  to  his  application. 
There  can  be  no  application  of  the  same  rule  of  law  to  two 
such  divergent  set  of  facts.  Furthermore,  the  paragraph 
quoted  above  from  the  opinion  of  the  Commission  in  the 
Rich  case  failed  to  include  the  last  sentence  in  that  para¬ 
graph  as  follows : 

1  ‘In  the  view  that  we  have  taken  of  the  merits  grant- 
iing  the  application  of  the  Rich  Publishing  Co.,  Inc.  a 
determination  of  the  objection  is  in  any  event  not 
essential  to  the  disposition  of  the  matter.”  (Supra) 

Thus,  in  the  Rich  case  the  losing  applicant  had  the  de¬ 
fective  application,  and  truly  as  the  Commission  states,  but 
omitted  to  say  in  denying  appellant’s  petition  for  rehear¬ 
ing,  a  determination  of  the  objection  was  not  essential  to 
a  disposition  of  the  matter.  So  the  strongest  argument  the 
Commission  was  able  to  muster  by  way  of  precedent  is 
clearly  distinguishable  on  the  facts,  and  admittedly  it  was 
purely  dictum. 

To  urge  that  a  prospective  applicant  for  radio  facilities 
could  have  the  Commission  consider  a  telephone  request 
for  a  broadcast  license  would  result  in  the  adoption  of  a 
position  incongruously  ridiculous.  A  written  application — 
not  under  oath — must  be  the  equivalent  of  a  request  by 
telephone,  so  far  as  the  statute  is  concerned,  and  neither 
method  satisfies  the  statute.  Moreover,  the  Commission’s 
power  to  act  on  an  application,  not  under  oath,  must  be 
unaffected  by  whether  it  proposes  to  do  so  either  ex  parte 
or  by  an  adversary  proceeding.  Life  cannot  be  restored 
to  a  nonexistent  or  1 1  dead”  application  nor  to  the  unsworn 
material  contained  therein,  no  matter  how  rigorous  or 
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potent  the  curative  may  be.  Thus  sworn  testimony  ad¬ 
duced  at  an  adversary  hearing  on  an  unsworn  application 
of  the  information  contained  therein,  cannot  cure  or  revive 
previous  fatal  defects.  The  Commission  was  powerless  to 
act.  There  must  be  exact  compliance  with  clear,  unambigu¬ 
ous  and  logical  statutory  provisions.  This  was  not  done, — 
the  Commission  had  no  power  to  act  and  Beach  never  had 
a  lawful  application  before  the  Commission. 

n 

The  Commission  Acted  Arbitrarily,  Capriciously  and  in 
Violation  of  Due  Process  of  Law  in  Granting  the 
Application  of  Beach  and  Denying  the  Application  of 
Johnston. 

(A)  The  action  of  the  Commission  in  concluding  that 
whatever  distinctions  may  exist  between  Johnston  and 
Beach  in  terms  of  residence,  broadcasting  experience  and 
proposed  participation  in  the  operation  of  the  facilities  do 
not  afford  an  adequate  basis  for  preferring  one  over  the 
other  is  supported  by  no  substantial  evidence  and  is  arbi¬ 
trary  and  capricious. 

Specifically  in  paragraph  12  of  the  Findings,  the  Com¬ 
mission  (App.  293)  states  that  Beach  has  devoted  the  major 
portion  of  his  time  to  the  station  since  his  grant  in  May, 
1946,  and  that  if  the  present  grant  is  made  he  will  devote 
up  to  100%  of  his  time  to  get  the  station  into  operation  and 
thereafter  will  maintain  close  supervision  of  the  policies 
of  the  station.  In  its  Conclusions  the  Commission  states  in 
paragraph  3  (App.  297)  that  while  Beach’s  experience  in 
supervising  the  operations  of  a  broadcast  station  date  back 
only  to  September,  1946,  he  has  devoted  the  major  portion 
of  his  time  to  such  supervision  and  expects  to  maintain 
close  supervision  of  the  station  if  his  application  is  granted. 


30 


In  deciding  Johnston’s  petition  for  rehearing  or  recon¬ 
sideration  the  Commission  failed  to  make  any  reference 
to  the  facts  of  the  Rich  Publishing  House  case  which  would 
have  clearly  distinguished  the  two.  In  that  case  the  engi¬ 
neering  report  was  before  the  applicant  when  he  took  the 
oath  to  the  application.  In  this  case  the  report  was  not 
in  existence  when  Beach  took  the  oath  to  his  application. 
There  can  be  no  application  of  the  same  rule  of  law  to  two 
such  divergent  set  of  facts.  Furthermore,  the  paragraph 
quoted  above  from  the  opinion  of  the  Commission  in  the 
Rich  case  failed  to  include  the  last  sentence  in  that  para¬ 
graph  as  follows : 

“In  the  view  that  we  have  taken  of  the  merits  grant¬ 
ing  the  application  of  the  Rich  Publishing  Co.,  Inc.  a 
determination  of  the  objection  is  in  any  event  not 
essential  to  the  disposition  of  the  matter.”  (Supra) 

Thus,  in  the  Rich  case  the  losing  applicant  had  the  de¬ 
fective  application,  and  truly  as  the  Commission  states,  but 
omitted  to  say  in  denying  appellant’s  petition  for  rehear¬ 
ing,  a  determination  of  the  objection  was  not  essential  to 
a  disposition  of  the  matter.  So  the  strongest  argument  the 
Commission  was  able  to  muster  by  way  of  precedent  is 
clearly  distinguishable  on  the  facts,  and  admittedly  it  was 
purely  dictum. 

To  urge  that  a  prospective  applicant  for  radio  facilities 
could  have  the  Commission  consider  a  telephone  request 
for  a  broadcast  license  would  result  in  the  adoption  of  a 
position  incongruously  ridiculous.  A  written  application — 
not  under  oath — must  be  the  equivalent  of  a  request  by 
telephone,  so  far  as  the  statute  is  concerned,  and  neither 
method  satisfies  the  statute.  Moreover,  the  Commission’s 
power  to  act  on  an  application,  not  under  oath,  must  be 
unaffected  by  whether  it  proposes  to  do  so  either  ex  parte 
or  by  an  adversary  proceeding.  Life  cannot  be  restored 
to  a  nonexistent  or  “dead”  application  nor  to  the  unsworn 
material  contained  therein,  no  matter  how  rigorous  or 
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potent  the  curative  may  be.  Thus  sworn  testimony  ad¬ 
duced  at  an  adversary  hearing  on  an  unsworn  application 
of  the  information  contained  therein,  cannot  cure  or  revive 
previous  fatal  defects.  The  Commission  was  powerless  to 
act.  There  must  be  exact  compliance  with  clear,  unambigu¬ 
ous  and  logical  statutory  provisions.  This  was  not  done, — 
the  Commission  had  no  power  to  act  and  Beach  never  had 
a  lawful  application  before  the  Commission. 

n 

The  Commission  Acted  Arbitrarily,  Capriciously  and  in 
Violation  of  Due  Process  of  Law  in  Granting  the 
Application  of  Beach  and  Denying  the  Application  of 
Johnston. 

(A)  The  action  of  the  Commission  in  concluding  that 
whatever  distinctions  may  exist  between  Johnston  and 
Beach  in  terms  of  residence,  broadcasting  experience  and 
proposed  participation  in  the  operation  of  the  facilities  do 
not  afford  an  adequate  basis  for  preferring  one  over  the 
other  is  supported  by  no  substantial  evidence  and  is  arbi¬ 
trary  and  capricious. 

Specifically  in  paragraph  12  of  the  Findings,  the  Com¬ 
mission  (App.  293)  states  that  Beach  has  devoted  the  major 
portion  of  his  time  to  the  station  since  his  grant  in  May, 
1946,  and  that  if  the  present  grant  is  made  he  will  devote 
up  to  100%  of  his  time  to  get  the  station  into  operation  and 
thereafter  will  maintain  close  supervision  of  the  policies 
of  the  station.  In  its  Conclusions  the  Commission  states  in 
paragraph  3  (App.  297)  that  while  Beach’s  experience  in 
supervising  the  operations  of  a  broadcast  station  date  back 
only  to  September,  1946,  he  has  devoted  the  major  portion 
of  his  time  to  such  supervision  and  expects  to  maintain 
close  supervision  of  the  station  if  his  application  is  granted. 
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These  findings  and  conclusions  are  arbitrary,  capricious 
and  as  here  demonstrated  find  no  support  whatsoever  in  the 
record. 

Beach  himself  testified  that  he  devoted  a  lot  of  time  to 
other  enterprises.  ( App.  128-137, 161-162, 165-174) ;  that  he 
only  spent  from  fifteen  minutes  to  two  hours  per  day  at  the 
station  and  had  no  office  in  the  radio  station  (App.  128) ; 
that  he  had  no  desk  at  the  radio  station  (App.  128) ;  that 
he  did  maintain  offices  in  other  companies  (App.  128) ;  that 
the  station  did  not  require  much  of  his  time  at  the  station; 
that  he  left  most  of  the  actual  supervision  to  Mrs.  Hicks 
(App.  166) ;  that  so  far  as  the  active  supervision  is  con¬ 
cerned  Mrs.  Hicks  took  care  of  all  of  that  (App.  166) ;  that 
he  did  not  know  the  number  of  Negro  programs  broadcast 
by  the  station  (App.  159) ;  that  he  did  not  know  the  operat¬ 
ing  cost  of  the  station  per  month  (App.  160) ;  that  he  did 
not  know  the  number  of  employees  maintained  by  the  sta¬ 
tion  (App.  174) ;  that  he  did  not  know  what  programs  were 
broadcast  on  Sundays  between  10 :30  A.  M.  and  12 :00  Noon 
(App.  173) ;  that  he  did  not  know  the  hours  of  the  Mutual 
System’s  broadcast  on  Sunday  (App.  173);  all  of  which 
was  directly  contrary  to  his  testimony  given  at  the  time 
that  his  application  on  1490  Kilocycles  was  heard  before 
the  Commission.  See  App.  pages  168  thru  169  wherein  he 
testified  as  to  his  previous  statements  in  the  former  hear¬ 
ing,  Docket  No.  6681  (Tr.  385), 

“*  *  *  I  want  to  assume,  or  I  propose  to  assume  the 
i  active  direction  of  this  radio  station,  if  I  am  success¬ 
ful.” 

Few  of  these  promises  were  ever  kept.  (App.  166-174, 
184-185).  Beach  further  testified  that  the  construction  cost 
of  the  station  was  $50,000  yet  the  audit  showed  $36,479.02 ; 
(App.  139-143) ;  that  the  total  investment  in  WTNB  was 
$30,000  (App.  138),  and  again  that  it  was  $80,000  (App. 
140.)  Moreover,  Beach  took  no  responsibility  as  to  wages 
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paid  even  though  the  station  was  losing  money.  (App.  144- 
146,  152,  174). 

WTNB  lost  $30,000  in  its  first  five  months  of  operation 
(App.  143)  It  was  financed  on  a  day-to-day  basis  (App. 
146-153).  Beach  did  not  know  to  what  account  the  general 
manager’s  salary  was  charged  (App.  148-150).  While 
Beach  testified  he  had  gone  over  the  auditor’s  statement  of 
WTNB’s  financial  position  minutely  (App.  142)  he  could 
not  answer  simple  and  practical  questions  regarding  it. 
While  the  station  was  losing  money  Beach  personally  took 
no  responsibility  for  wages  paid  (App.  145-149).  Surpris¬ 
ingly,  he  could  not  reconcile  an  overdraft  at  the  bank  shown 
by  the  auditor’s  statement  (App.  153).  Moreover,  he  did  not 
know  the  difference  between  a  reserve  and  a  surplus.  Fur¬ 
ther,  while  listing  as  his  duty  the  solicitation  of  advertis¬ 
ing,  he  was  unable  to  testify  how  much  advertising  he  ever 
obtained.  (App.  134-5). 

Johnston  has  undeniably  been  successful  for  three  years 
while  Beach  has  been  unsuccessful  since  his  station  began 
operating  in  September,  1946.  (App.  217)  Beach’s  pres¬ 
ent  station  WTNB  has  been  operated  in  the  typical  style  of 
a  business  man  who  has  varied  and  larger  interests,  whose 
main  interest  lies  elsewhere.  His  testimony  clearly  shows 
that  his  personal  supervision  and  management  of  the  sta¬ 
tion  had  been  superficial,  and  to  all  practical  purposes  has 
actually  been  delegated  to  others.  (App.  111-193)  On  the 
other  hand,  George  Johnston,  Jr.  proposed  to  make  the 
proposed  station  his  life  work;  (App.  62)  spending  practi¬ 
cally  all  of  his  time  at  his  present  station  while  Beach 
treated  his  present  station  with  a  cavalier  attitude.  Beach 
was  totally  ignorant  of  the  operation  and  finances  of  his 
present  station  as  is  shown  by  the  record.  He  testified 
that  he  had  minutely  gone  over  transactions  of  the  station 
yet  he  was  completely  unable  to  testify  coherently  upon 
any  phase  of  them  under  cross-examination.  (App.  137- 
149)  The  acquisition  of  the  station  obviously  from  Mr. 


34 


Beach’s  point  of  view  was  in  the  nature  of  a  hobby.  It 
may  be  debated  whether  he  ever  had  any  intention  of  giving 
personal  supervision,  care  or  management  to  it  despite 
promises  so  to  do.  This  has  all  been  delegated  to  others. 
A  half-hearted  effort  to  sell  time  to  one  sponsor  was  cited 
as  an  example  of  his  active  participation  in  management. 
(App.  135)  Johnston,  however,  actually  has  no  other  busi¬ 
ness  which  requires  any  substantial  portion  of  his  time,  and 
it  can  be  asserted  without  contradiction  that  radio  is  his 
only  real  business  and  that  he  devotes  substantially  all  of 
his  time  to  it.  (App.  66) 

On  the  basis  of  this  record  Johnston  submits  that  there 
is  a  properly  demonstrated  support  for  making  a  distinc¬ 
tion  between  the  two  applicants  on  the  basis  of  their  broad¬ 
casting  experience  and  proposed  participation  in  the  opera¬ 
tion  of  the  stations,  and  that  the  Commission  was  unwar¬ 
ranted  in  concluding  that  no  distinction  did  exist  in  favor 
of  Johnston.  The  findings  and  conclusions  are  therefore 
unlawful,  in  that  they  are  arbitrary,  capricious  and  in  vio¬ 
lation  of  due  process  of  law. 

(B)  The  conclusion  of  the  Commission  that  the  station 
proposed  by  Beach  will  be  better  staffed  than  that  of  John¬ 
ston  is  unwarranted,  arbitrary  and  capricious,  and  affords 
no  basis  for  preferring  Beach  as  a  grantee  over  Johnston. 


The  further  conclusion  that  Beach’s  facilities  will  be 
better  staffed  because  he  proposed  to  add  ten  more  em¬ 
ployees  seems  to  be  arbitrary  action  based  on  illogical  rea¬ 
soning.  Beach  proposed  in  a  prior  hearing  to  accept  the 
active  personal  management  of  Station  WTNB,  yet  during 
the  hearing  it  was  shown  he  was  not  even  familiar  with 
the  station  or  his  own  whereabouts  on  many  and  frequent 
occasions  while  the  station  was  in  operation.  He  made  the 
same  promises  before.  Mrs.  Hicks,  the  station  manager, 
who  appears  to  be  the  controlling  head  of  the  station,  like- 
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wise  has  devoted  a  lot  of  her  time  to  travels  around  the 
country  on  undisclosed  activity.  She  was  unable  to  account 
for  her  activities  for  a  good  portion  of  the  time  while 
WTNB  was  on  the  air.  During  the  six  months’  operation 
WTNB  lost  a  considerable  amount  of  money  and,  presum¬ 
ably,  has  continued  to  lose  since  then.  Yet  the  Commission 
naively  attempts  to  predicate  a  conclusion  of  better  opera¬ 
tion  upon  the  hiring  of  more  people,  irrespective  of  the  fi¬ 
nancial  condition  of  the  station  or  the  qualifications  of  those 
to  be  hired.  Surely  no  sensible  person  could  conclude  that 
any  business  will  prosper  or  that  any  station  will  have 
greater  public  worth  or  give  public  service  solely  and  sim¬ 
ply  because  of  the  number  of  employees  that  it  agrees  to 
hire.  If  that  formula  were  the  basis  of  having  a  financially 
successful  station,  or  of  one  rendering  greater  public  serv¬ 
ice,  the  industry,  as  far  as  the  Commission’s  regulatory 
power  is  concerned,  would  have  little  to  worry  about  in  the 
future.  Any  business  which  is  going  down  hill  financially, 
even  though  insolvency  is  not  actually  in  sight,  yet  which 
promses  upon  a  grant  of  better  facilities  to  hire  more  peo¬ 
ple,  is  one  to  be  dealt  with  cautiously  and  not  with  lenity, 
if  the  public  interest  is  to  be  considered. 

It  is  submitted  that  the  facts  as  found  by  the  Commission 
respecting  the  larger  staff  proposed  by  Beach  afford  the 
Commission  no  basis  for  its  conclusion  in  favor  of  Beach. 
The  related  and  pertinent  facts  respecting  the  participation 
of  Beach  in  the  operation  of  the  station,  his  past  methods 
of  operation  and  almost  complete  ignorance  respecting  the 
finances  of  his  then  present  operating  station  (WTNB) 
should  demonstrate  that  an  increased  staff  of  employees  is 
no  basis  for  drawing  a  favorable  distinction  for  Beach  and 
against  Johnston  who  has  demonstrated  a  successful  op¬ 
eration  in  the  public  interest. 
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(C)  The  action  of  the  Commission  in  concluding  that 
on  the  basis  of  program  proposals  as  well  as  past  per¬ 
formance  Beach  will  provide  greater  opportunity  for  local 
expression  than  Johnston  is  arbitrary,  capricious,  and  un¬ 
supported  by  the  substantial  weight  of  the  evidence. 

It  is  submitted  that  the  above  conclusion  must  have  been 
reached  without  any  serious  reference  whatsoever  to  the 
facts  of  record.  There  is  not  a  scintilla  of  evidence  to  jus¬ 
tify  any  such  conclusion.  Indeed  the  programming  as  pro¬ 
posed  by  Johnston,  both  at  the  hearing  and  as  exhibits 
with  his  original  application,  showed  that  local  expression 
would  be  given  every  opportunity.  (App.  257-268)  Yet 
the  Commission,  in  preferring  Beach’s  programming, 
stated  it  had  not  overlooked  the  delay  by  Beach  in  living 
up  to  his  promises  made  in  Docket  6681,  obtaining  1490  kc. 
(WTNB)(App.  298-9)  But  after  that  apologetic  state¬ 
ment  the  Commission  failed  to  find  any  reason  why  those 
promises  vrere  delayed  in  fulfillment.  The  answer  is  sim¬ 
ple  —  the  record  offers  none.  The  Commission,  however, 
again  relied  upon  Beach’s  promises  to  cure  the  omission 
and  to  produce  the  programs  which  it  favors.  (App.  184-6) 
This  it  is  submitted  is  neither  justice  nor  equitable  treat¬ 
ment  as  between  twTo  applicants,  and  is  surely  arbitrary  and 
capricious  action,  in  violation  of  due  process  of  law. 

In  paragraph  4  of  the  Conclusions,  the  Commission  fur¬ 
ther  states  that  Beach  will  broadcast  additional  discussion 
groups  * 1  Education  in  Alabama”,  and  another  called 
“Management  Meets  Labor”.  In  reaching  the  conclusion 
based  on  a  promise  to  broadcast  such  programs  that  Beach 
will  provide  greater  opportunity  for  local  expression  than 
Johnston  the  Commission  stated  that  it  had  not  overlooked 
the  delay  of  Beach  in  complying  with  his  testimony  in  an 
earlier  proceeding  (Docket  6681)  to  the  effect  that  he  would 
carry  local  church  programs  during  the  regular  church  hour 
on  Sunday. 
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This  conclusion  is  completely  unsupported  by  any  facts 
which  could  possibly  be  found.  WTNB  (Beach)  has  been 
on  the  air  since  September  3,  1946  and  Beach  testified  at 
the  former  hearing  that  he  would  specifically  eliminate  net¬ 
work  church  services  in  favor  of  local  programs  between 
the  hours  of  10:30  and  12:30  on  Sundays  (App.  184-5),  yet 
the  record  will  show  that  despite  a  clause  in  his  “Mutual” 
contract  permitting  him  to  do  so,  Station  WTNB  has  never 
broadcast  local  church  services  during  those  hours  between 
September  3,  1946  and  March  3,  1947.  This  conclusion  by 
the  Commission,  considering  the  record  in  this  case  is  tan¬ 
tamount  to  a  policy  that  those  who  promise  the  most  will 
receive  the  grant  despite  the  fact  that  prior  commitments 
have  not  been  met.  This  can  be  termed  the  essence  of  arbi¬ 
trary  and  capricious  action.  Church  services  were  not 
broadcast  even  before  WTNB  had  a  Mutual  contract  (App. 
184-5).  WTNB  does  not  now  maintain  on  a  sustaining 
basis  local  church  services  except  for  such  occasions  as 
Christmas,  Yom  Kippur,  Easter,  etc.  (App.  193.)  No 
serious  attempt  was  made  by  Beach  to  cancel  Mutual  be¬ 
tween  10:30  and  12:30  on  Sundays  until  just  before  the 
hearing  (App.  240).  Mutual’s  contract  under  its  terms, 
could  have  been  cancelled  during  the  Sunday  church  hours 
at  any  time.  Such  a  conclusion  was  unwarranted,  unlawful, 
arbitrary  and  capricious  and  in  violation  of  due  process  of 
law. 


in 

The  Conclusion  of  the  Commission  to  Favor  the  Applica¬ 
tion  of  Beach  Based  on  a  Distinction  Between  the 
Two  Program  Proposals  is  Arbitrary,  Unlawful,  Un¬ 
supported  by  Substantial  Evidence,  and  a  Form  of 
Censorship  Forbidden  by  the  Statute. 

The  decision  of  the  Commission  to  favor  the  Beach  appli¬ 
cation  on  its  merit  over  that  of  Johnston,  was  further  am¬ 
plified  in  its  order  denying  a  rehearing  to  the  effect  that 
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“  *  *  *  while  there  were  no  sharp  distinctions  be¬ 

tween  the  applicants  in  terms  of  residence,  broadcast¬ 
ing  experience,  or  proposed  participation  in  the  opera¬ 
tion  of  the  facilities  applied  for,  there  was  a  sharp  dis¬ 
tinction  in  favor  of  the  applicant  Beach  in  matters  of 
program  proposals  and  planned  staff  operations.” 

This  can  be  further  demonstrated  to  be  a  conclusion 
based  on  no  substantial  evidence  of  record. 

In  the  final  order  of  the  Commission  dated  December  11, 
1947,  the  Commission  states  that  although  Johnston  has  a 
policy  of  permitting  the  presentation  of  conflicting  views 
on  controversial  matters 

“  *  •  *  there  is  nothing  in  the  record  to  indicate 

that  an  affirmative  effort  will  be  made  to  encourage 
broadcasts  of  forums  or  discussion  groups  dealing  with 
controversial  issues.” 

The  Commission  further  stated  that  there  was  nothing  in 
the  record  to  show  that  the  present  station  of  appellant 
WJLD  at  Bessemer,  Alabama,  used  its  facilities  to  bring 
information  to  that  community  on  subjects  on  which  people 
differ.  And  as  an  example  of  what  the  Commission  had  in 
mind,  in  concluding  as  it  did,  is  the  example  the  Commission 
cited  in  its  Proposed  Order : 

i  1  *  •  *  For  example  Station  WJLD,  the  only 

broadcast  station  in  Bessemer,  has  never  originated 
any  programs  discussing  labor  problems,  in  spite  of 
the  fact  that  Bessemer  is  a  highly  industrialized  city 
and  strikes  occurred  there  in  1946.”  (Italics  supplied) 
(App.  298) 

Further,  the  Commission  states  that  Beach  has  plans  to 
have  his  station  take  a  positive  part  in  presenting  forum 
and  round  table  discussions  of  matters  of  local  interest. 
The  Commission  concludes  that  the  record  gives  no  assur¬ 
ance  that  the  operation  proposed  by  Johnston  would  serve 
the  needs  of  the  area  as  well  as  would  the  operation  pro¬ 
posed  by  Beach. 
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An  examination  of  the  record  does  not  support  any  pos¬ 
sible  distinction  between  the  two  applicants  on  this  basis. 
Actually,  the  distinction  drawn  by  the  Commission  between 
the  two  is  based  on  the  failure  of  the  record  to  show  that 
Johnston  will  take  affirmative  or  positive  action  to  origi¬ 
nate  public  forum  and  round  table  discussions,  or  that 
“  affirmative  effort  will  be  made  to  encourage  broadcasts 
of  forums  or  discussion  groups  dealing  with  controversial 
issues/  ’  A  consideration  of  the  varying  language  used  in 
the  proposed  decision,  the  final  decision,  and  the  order 
denying  the  petition  for  rehearing,  shows  this  as  the  only 
basis  for  a  distinction  relative  to  program  proposals.  In 
concluding  that  Beach  would  be  preferred  on  the  basis  of 
this  distinction  the  Commission  arbitrarily  ignored  its  find¬ 
ing  in  the  same  order  that  J ohnston  in  its  present  proposal 
does  include  a  forum  conducted  by  high  school  students. 
(App.  291) 

Johnston  contends  that  the  Commission  was  unwarranted 
in  drawing  an  unfavorable  conclusion  on  the  basis  of  its 
reasoning  that  Johnston  failed  to  originate  discussion  of 
labor  problems  in  Bessemer,  Alabama,  where  strikes  oc¬ 
curred  in  1946.  This  conclusion  was  reached  despite  the 
finding  that  no  request  for  time  was  made  by  either  labor 
or  management,  and  that  Johnston’s  policy  had  always  been 
to  permit  time  to  be  given  to  both  sides  of  conflicting  views 
under  similar  circumstances. 

It  is  submitted  that  such  a  standard  to  determine  the 
merits  of  competing  applications  is  unavailable  to  the  Com¬ 
mission  and  unlawful,  and  that  it  is  grossly  unfair  to  adopt 
such  a  standard  here.  During  this  period  of  labor  unrest 
in  the  Bessemer  and  Birmingham  areas,  to  which  the  Com¬ 
mission  refers,  neither  local  labor  nor  local  management 
had  any  control  over  the  issues  or  the  negotiations.  The 
whole  matter,  so  far  as  the  local  areas  were  concerned,  was 
the  subject  of  negotiation  elsewhere.  Local  officials  had  no 
more  to  do  with  the  settlement  of  these  strikes  than  did  the 
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Commission.  Such  a  public  discussion  might  have  been  so 
dangerous  as  to  lead  to  violence,  possibly  bloodshed,  and  all 
without  the  slightest  influence  on  any  possible  settlement 
of  the  strike.  Furthermore,  these  strikes  occurred  in  Jan¬ 
uary  and  February,  1946  (steel),  in  April  and  May,  1946 
(coal),  together  with  another  coal  strike  in  November,  1946, 
which  latter  strike  was  settled  by  court  order  in  December, 
1946  in  Washington,  D.  C.  Part  of  this  time  Beach  was 
operating  his  present  station  having  gone  on  the  air  Sep¬ 
tember  3,  1946,  but  not  one  word  of  criticism  has  been 
leveled  at  him  for  failing  to  originate  labor  discussions. 
Any  such  conclusion  of  the  Commission  cannot  be  sup¬ 
ported  except  on  an  arbitrary  basis.  Both  Bessemer  and 
Birmingham  are  highly  industrialized  cities,  but  the  popu¬ 
lation  of  Birmingham  exceeds  that  of  Bessemer  by  400,000, 
and  if  this  standard  is  applied  to  Johnston  it  is  just  as 
appropriate  to  apply  it  to  Beach.  Furthermore,  there  is 
grave  doubt  from  the  record  whether  Beach  has  actually 
offered  such  labor  versus  management  programs.  The 
record  contains  slight,  if  any,  evidence  to  support  the  find¬ 
ing  of  the  Commission.  (App.  243-5) 

Related  to  this  question  of  preferring  one  applicant  over 
another  because  of  the  promise  to  broadcast  a  particular 
program  or  types  of  program  so  closely  knit  that  they  could 
be  considered  as  a  particular  program  is  the  question  of 
censorship  prohibited  by  Section  326  of  the  Statute.  This 
Section  provides  as  follow’s : 

“Sec.  326.  Censorship;  indecent  language, — Noth¬ 
ing  in  this  Act  shall  be  understood  or  construed  to  give 
the  Commission  the  power  of  censorship  over  the  radio 
communications  or  signals  transmitted  by  any  radio 
station,  and  no  regulation  or  condition  shall  be  pro¬ 
mulgated  or  fixed  by  the  Commission  which  shall  in¬ 
terfere  with  the  right  of  free  speech  by  means  of  radio 
communication.  No  person  within  the  jurisdiction  of 
the  United  States  shall  utter  any  obscene,  indecent  or 
profane  language  by  means  of  radio  communication.  ’  ’ 
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The  question  then  is  whether  the  Commission,  pursuant 
to  the  statute  can  lawfully  make  a  grant  based  upon  the 
offer  of  a  specific  program  or  type  of  program.  The  Com¬ 
mission  did  exactly  that  here  and  Johnston  submits  that 
this  is  a  form  of  censorship  in  violation  of  the  law.  Ob¬ 
viously  the  Commission  will  attempt  to  justify  this  pro¬ 
cedure  by  relying  on  the  apparently  inclusive  “public  in¬ 
terest”  to  justify  its  action.  But,  as  the  United  States  Su¬ 
preme  Court  said  in  National  Broadcasting  Co.  v.  U.  S.r 
319  U.  S.  226, 87  L.  Ed.  1368: 

“But  Congress  did  not  authorize  the  Commission  to 
choose  among  applicants  upon  the  basis  of  their  politi¬ 
cal,  economic  or  social  views,  or  upon  any  other  capri¬ 
cious  basis.” 

The  decision  of  the  Commission  must  be  made  on  the 
basis  of  the  record  of  the  facts  adduced  at  the  hearing.  The 
record  discloses  no  desire  for  the  program  referred  to  by 
the  Commission.  Not  a  single  witness,  neither  labor  nor 
management,  nor  any  other  public  or  partisan  group  testi¬ 
fied  that  such  programs  were  desired  in  the  Birmingham 
area,  nor  had  either  applicant  ever  received  such  a  request. 
No  one  had  asked  for  time — but  the  Commission  accepted 
the  offer  of  Beach  to  broadcast  such  a  program  or  type  of 
program  and  apparently  held  that  this  program  would  be 
in  the  public  interest.  With  respect  to  the  type  of  program 
offered,  can  the  Commission  substitute  its  judgment  for 
that  of  the  community  involved  and  impose  its  judgment  on 
that  community?  Johnston  submits  that  this  is  a  form  of 
censorship  hidden  under  the  statutory  standard  of  “public 
interest”,  and  is  unlawful.  The  statute  clearly  prohibits 
censorship  on  the  part  of  the  Commission  and  also  prohibits 
obscene  and  profane  language  by  means  of  radio  communi¬ 
cations.  “Public  interest,  convenience  or  necessity”  are 
the  determining  standards  by  which  to  determine  the  grant 
of  a  radio  license.  These  words  cannot  be  utilized  by  the 
Commission  to  impose  a  particular  type  or  a  specific  pro- 
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gram  upon  the  public  when  the  public  has  not  spoken.  Fur¬ 
thermore,  the  approval  of  a  specific  program  or  type  of 
program  is  indirect  censorship.  Censorship  can  well  be 
exercised  by  a  mandate  to  broadcast  a  program  or  type  of 
program  as  well  as  prohibition  against  broadcasting  a  par¬ 
ticular  program. 

The  selection  of  Beach  as  the  successful  applicant  in  this 
case,  and  under  the  conditions  of  this  order,  is  tantamount 
to  an  order  by  the  Commission  requiring  him  affirmatively 
to  originate  broadcasts  on  controversial  issues  such  as 
Labor  vs.  Management.  His  failure  to  broadcast  such  pro¬ 
grams  would  likely  justify  the  Commission  in  refusing  a 
renewal  of  his  license  —  all  other  things  being  equal. 
(KFKB  Broadcasting  Ass  ’n.  v.  Fed.  Radio  Commission, 
47  F.  (2d)  671)  When  such  a  decision  is  reached  without 
any  showing  in  the  Record  that  there  exists  a  local  demand 
for  such  programs,  it  becomes  identical  in  principle  with  a 
prohibition  of  a  specific  program  for  which  there  is  a  local 
demand,  which  is  the  most  common  form  of  censorship. 
Either  act  by  the  Commission  is  censorship.  Censorship 
can,  and  is  enforced  by  either  positive  or  negative  action. 
It  is,  we  submit,  just  as  much  an  act  of  censorship  to  re¬ 
quire  all  heroines  of  love  stories  to  be  beautiful  as  it  is  to 
prohibit  heroines  from  being  homely. 

The  Commission  may  contend  that  it,  as  a  body  of  ex¬ 
perts,  is  required  to  know  what  is  in  the  6  1  public  interest/ 1 
To  that  we  agree  in  part  only.  It  is  perhaps  empowered 
under  the  act  to  prevent  certain  broadcasts  which  offend 
public  morals  —  such  as  i i crime  pays”  —  “free  love”  — 
or  revolt  by  force  against  the  Government  ( KFKB  Broad¬ 
casting  Ass’n.  v.  Fed.  Radio  Commission  (supra),  Trinity 
Methodist  Church  (South)  v.  Fed.  Radio  Commission , 
62  F.  (2d)  850).  But  it  is  not  permitted  even  as  a 
group  of  experts  to  create  a  yardstick  for  the  nation  as  to 
what  programs  the  public  must  have  or  cannot  have.  In 
fact  the  Commission  has  argued  that  very  point  when  it 
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made  a  grant  to  one  applicant  over  another  on  the  theory 
that  chain  broadcasting  was  detrimental  to  local  interest 
(See  Allen  T.  Simmons  v.  Federal  Communications  Com¬ 
mission,  U.  S.  Ct.  of  Appeals,  District  of  Columbia,  May 
24,  1948.)  In  that  case  the  Commission  was  upheld  on  the 
theory  that  to  broadcast  all  the  programs  offered  by  a 
network  was  less  in  the  public  interest  than  to  broadcast 
only  programs  originating  locally.  To  that  thinking  we 
subscribe.  No  programming  originating  in  New  York  or 
any  other  single  point  can  please  all  sections  of  the  country 
either  simultaneously  or  continuously.  The  wants  and  in¬ 
terests  of  Boston  vary  from  those  of  Los  Angeles,  and  those 
of  Seattle  differ  from  those  of  Miami.  Therefore  a  station 
with  a  flexible  policy  sensitive  to  local  listener  desires  is 
far  more  in  the  public  interest  than  one  which  flatfootedly 
proposes  to  broadcast  everything  offered  from  a  distant 
point  or  points.  Yet  in  this  case  the  Commission  itself 
proposes  to  dictate  at  least  one  specific  type  of  program 
which  the  citizens  of  the  Birmingham,  Alabama,  area  must 
have,  without  any  indication  that  the  listeners  in  that  loca¬ 
tion  desire  it.  Apparently  in  the  case  of  Allen  T.  Simmons 
vs.  Federal  Communications  Commission  (supra)  the  Com¬ 
mission’s  argument  conflicts  with  its  present  contention. 

The  statute  authorizes  the  Commission  to  make  grants  if 
it  finds  them  to  be  in  the  public  interest,  convenience  or 
necessity,  but  specifically  prohibits  censorship  of  any  kind. 
That,  we  believe,  means  that  the  Commission  may  refuse  a 
grant  to  one  whose  programs  indicate  that  they  are  detri¬ 
mental  to  law,  order  or  good  morals  —  but  only  on  those 
grounds  can  the  Commission  substitute  its  judgment  for 
evidence.  Assuming  there  is  no  evidence  of  local  listener 
desire  in  a  given  locality,  the  Commission  cannot  prescribe 
a  single  program  or  a  type  of  program  for  one  period  or  all 
periods  of  broadcasting  within  that  area  without  a  viola¬ 
tion  of  Section  316  of  the  Act.  To  prefer  one  applicant 
over  another  on  programming  alone  —  without  any  evi- 
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dence  of  the  local  public  desire  and  without  either  appli¬ 
cant  having  objectionable  matter  in  its  programming  —  is 
an  unlawful  abuse  of  discretion.  Such  a  position  could  be 
sustained  lawfully,  only  by  facts  of  record  supporting  the 
relation  of  the  proposed  program  to  the  public  interest,  or 
by  a  poll  of  the  listeners  of  each  station,  unsatisfactory  as 
this  might  be  administratively.  Otherwise,  there  would 
exist  a  national  policy  of  preferring  one  or  more  specific 
types  of  programs  and  of  ignoring  all  local  idiosyncrasies 
and  public  preferences.  Thus  censorship  would  result. 

Johnston  submits  that  a  conclusion  in  favor  of  Beach 
based  on  a  distinction  between  the  two  program  proposals 
is  not  supported  by  the  record  evidence,  and  that  the  ac¬ 
tion  of  the  Commission  in  resorting  to  a  form  of  censorship 
to  prefer  Beach,  results  in  an  unlawful  conclusion  upon 
which  the  grant  was  predicated. 

CONCLUSION 

It  is  respectfully  submitted  that  at  no  time  did  Beach 
have  a  valid  statutory  application  before  the  Commission, 
and  the  Commission  therefore  had  no  jurisdiction  to  act 
upon  such  purported  application.  Furthermore,  even  as¬ 
suming  that  the  application  of  Beach  was  lawful  and  con¬ 
ferred  jurisdiction  upon  the  Commission,  it  is  submitted 
that  the  order  preferring  Beach  to  Johnston  was  arbitrary, 
capricious  and  in  violation  of  due  process  of  law  in  that  it 
is  based  upon  no  substantial  evidence,  and  is  in  violation 
of  the  statutory  prohibition  against  censorship. 

Respectfully  submitted, 

Franklin  K.  Lane, 

Orville  H.  "Walbtjrn 
822  Southern  Building 
Washington  5,  D.  C. 

Attorneys  for  Appellant 
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BRIEF  ON  BEHALF  OF  APPELLEE 


statement  of  facts 

This  is  an  appeal  taken  on  May  19,  1948,  by  the  Johnston 
Broadcasting  Company  of  Birmingham,  Alabama,  licensee  of 
radio  station  WJLD,  Bessemer,  Alabama,  from  a  final  order  of 
the  Federal  Communications  Commission  dated  December  11, 
1947,  granting  the  application  of  Thomas  N.  Beach,  Intervenor 
herein,  for  a  change  in  frequency  and  increased  power  for  his 
standard  broadcast  radio  station,  WTNB,  Birmingham,  Ala¬ 
bama,  and  simultaneously  denying  the  mutually  exclusive  ap¬ 
plication  of  Johnston  for  a  new  station  in  Birmingham,  on  the 
same  frequency.  On  December  29,  1947,  appellant  filed  a 
petition  for  rehearing  and  reconsideration,  which  was  denied  by 
the  Commission  on  May  5,  1948.  The  facts  relevant  to  this 
appeal  are  as  follows: 

On  June  28, 1946,  Johnston  Broadcasting  Co.,  licensee  of  radio 
station  WJLD  at  Bessemer,  Alabama,  filed  an  application  for  a 
new  AM  broadcast  station  at  Birmingham,  Alabama,  to  operate 
on  850  kilocycles  (App.  I).1  Subsequently,  on  October  2, 1946, 

1  In  this  brief  references  to  the  printed  Joint  Appendix  appear  as 

(App.  - )  and  references  to  the  original  record  filed  with  this  Coart 

appear  as  (R. - ). 


(1) 


2 


before  any  action  had  been  taken  by  the  Commission  on  the 
Johnston  application,  Thomas  N.  Beach,  licensee  of  radio 
station  WTNB  at  Birmingham,  filed  an  application  for  a  change 
in  frequency  of  WTNB  from  1,490  kilocycles  to  850  kilocycles 
and  an  increase  in  power  from  250  watts,  unlimited  time,  to  1 
kilo night  and  5  kilod£3£^nday  (App.  3).  Since  the  two 
applications  were  mutually  exclusive,  and  a  grant  of  one  would 
require  denial  of  the  other,  the  Commission  on  November  7, 

1946,  designated  the  two  applications  to  be  heard  in  a  com¬ 
parative  hearing  (App.  30). 

On  February  13,  1947,  Johnston  filed  a  motion  to  strike  the 
application  of  Beach  on  the  ground  that  it  was  not  filed  in  good 
faith  and  that  it  was  in  the  nature  of  a  “strike”  application 
(App.  55).  The  Commission  denied  the  motion  to  strike  by 
order  on  February  27,  1947,  but  stated  therein  that  proof  of 
the  allegations  of  the  motion  could  be  offered  at  the  scheduled 
hearing  (App.  287). 

The  consolidated  hearing  was  held  before  the  Commission  at 
Washington,  D.  C.,  on  February  27,  28,  and  March  1  and  3, 
/40-m 6.  At  the  hearing  reference  was  made  to  the  facts  that  al¬ 
though  Beach’s  application  was  sworn  to  on  August  24,  1946 
(App.  28),  the  engineering  exhibits  referred  to  in  the  applica¬ 
tion  were  not  yet  completed  (App.  18-23) .  These  exhibits,  con¬ 
tained  in  an  attached  engineering  report  had,  however,  been 
sworn  to  by  A.  D.  Ring,  Beach’s  consulting  radio  engineer,  on 
October  2,  1946  (App.  29),  and  filed  with  the  Commission  at 
the  same  time  as  the  application.  Subsequently,  on  March  21, 

1947,  appellant  filed  a  motion  to  dismiss  or  strike  the  Beach 
application  on  the  grounds  that  its  lack  of  adequate  verifica¬ 
tion  made  the  application  legally  void  (App.  287).  Beach 
filed  an  opposition  to  this  motion  on  March  28,  1947  (App. 
287). 

On  September  5,  1947,  a  Proposed  Decision  and  Order  was 
adopted  by  the  Commission  in  which  the  Commission  proposed 
to  grant  the  application  of  the  Intervenor,  Thomas  N.  Beach, 
and  deny  the  mutually  exclusive  application  of  the  appellant. 
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The  Commission  also  proposed  to  deny  the  appellant’s  motion 
to  dismiss  or  strike  the  application  of  Beach  which  had  been 
filed  on  March  21,  1947  (App.  298).  On  September  26,  1947, 
appellant  filed  its  exceptions  to  the  Proposed  Decision  and  Or¬ 
der  and  a  brief  in  support  thereof  (R.  1138)  and  oral  argu¬ 
ment  on  these  exceptions  was  held  before  the  Commission  on 
November  24, 1947  (R.  1195) .  On  December  4, 1947,  the  Com¬ 
mission,  with  Commissioners  Hyde  and  Jones  dissenting, 
adopted  the  final  Decision  and  Order  in  this  case  granting  the 
application  of  Thomas  N.  Beach  and  denying  the  application 
of  the  appellant.  This  Order  also  denied  appellant’s  motion 
of  March  21, 1947,  to  dismiss  or  strike  the  application  of  Beach. 
A  petition  for  rehearing  and  reconsideration  of  this  Decision 
and  Order  was  filed  by  the  appellant  on  December  29,  1947 
(App.  301),  and  on  May  5,  1948,  this  petition  was  denied  in  a 
Memorandum  Opinion  and  Order  of  the  Commission  (App. 
312). 

SUMMARY  OF  ARGUMENT 

I 

The  fact  that  the  intervenor,  Beach,  signed  his  application 
for  a  construction  permit,  under  oath,  prior  to  the  completion 
of  an  engineering  report  referred  to  in  the  application  and  later 
attached  thereto,  did  not  deprive  the  Commission  of  jurisdic¬ 
tion  to  consider  the  application.  Beach  had  answered  all  the 
questions  in  the  application  with  which  he  was  personally  fam¬ 
iliar  prior  to  signing  it  under  oath,  as  required  by  Sections  308 
(b)  and  319  (a)  of  the  Communications  Act.  He  admittedly 
was  not  competent  to  swear  to  the  truth  or  validity  of  the  con¬ 
tents  of  the  engineering  report  and  believed  that  the  state¬ 
ments  to  be  made  therein  by  reputable  engineering  counsel 
would  be  the  truth.  The  engineering  report  itself  was  signed 
under  oath  by  such  engineering  counsel.  There  is  no  suggestion 
that  anything  in  the  report  was  misleading  or  untrue  or  that 
the  fact  that  Beach  signed  the  application  prior  to  the  comple¬ 
tion  of  the  report  was  in  any  way  prejudicial  to  the  appellant  or 
prevented  appellant  from  securing  fair  comparative  considera¬ 
tion  of  its  application  with  the  application  of  Beach. 
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The  various  state  court  cases  cited  by  appellant  for  the  prop¬ 
osition  that  the  prior  signing  of  the  application  by  Beach  ren¬ 
dered  the  application  jurisdictionally  defective  are  without 
relevance  to  die  authority  of  a  federal  administrative  agency 
to  consider  an  application  or  other  pleading  otherwise  proper 
which  may  not  have  been  signed  or  sworn  to  in  strict  accord¬ 
ance  with  requirements  of  a  statute  or  administrative  regula¬ 
tion.  Whatever  lingering  validity  the  rule  of  strictissimi  juris 
may  still  have  in  certain  limited  areas  in  state  court  proceed¬ 
ings,  it  clearly  does  not  apply  to  federal  administrative  law  in 
which  the  underlying  legislative  purpose  is  the  achievement  of 
a  public  policy  rather  than  the  adjustment  of  private  inter¬ 
ests.  Federal  Communications  Commission  v.  PottsvUle  Broad¬ 
casting  Co.,  309  U.  S.  134.  The  claim  made  here  by  appellant 
has  been  rejected  by  the  federal  courts  in  National  Labor  Re¬ 
lations  Board  v.  J.  S.  Popper,  Inc.,  113  F.  2d  602,  in  which  the 
Labor  Board’s  jurisdiction  to  consider  the  complaint  that  the 
company  had  engaged  in  unfair  labor  practices  was  unsuccess¬ 
fully  challenged  on  the  grounds  that  the  charge  filed  with  the 
Board  had  not  been  verified  in  conformity  with  the  Board’s 
own  rules. 

II 

The  Commission’s  decision  that  a  grant  of  the  Beach  appli¬ 
cation  would  better  serve  the  Birmingham  community  than  a 
grant  of  the  mutually  exclusive  application  of  the  Johnston 
Broadcasting  Company  is  in  conformity  with  the  Communica¬ 
tions  Act  and  is  fully  supported  by  findings  of  fact  based  upon 
the  evidence  in  the  record.  Since  the  two  applications  were 
mutually  exclusive,  the  Commission  in  the  present  case,  was 
required  to  determine  on  a  comparative  basis  which  of  the  ap¬ 
plicants  would  best  serve  the  public  interest,  convenience  or 
necessity.  The  Commission’s  determination  that  there  was 
no  significant  distinction  between  the  two  applicants  as  to 
their  local  residence  and  radio  experience  and  as  to  any  pro¬ 
posed  integration  of  ownership  and  management  is  fully  borne 
out  by  the  record.  The  evidence  in  the  case  clearly  indicates 
that  while  both  Beach  and  the  Johnstons  are  long-time  resir 
dents  of  Birmingham,  Alabama,  neither  of  them  is  particularly 
experienced  in  radio  broadcasting  and  both  have  operated  and 
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would  continue  to  operate,  their  stations  largely  through  the 
medium  of  a  paid  general  manager  responsible  for  the  daily 
operation  of  their  stations.  Both  Beach  and  George  Johnston, 
Jr.,  would  devote  appreciable  portions  of  their  time  to  the  sta¬ 
tion  but  primarily  in  the  capacity  of  station  owners,  exercising 
general  supervisory  control  over  the  over-all  operation  of  their 
stations  to  be  consulted  by  their  respective  general  managers 
with  respect  to  basic  policy  determinations. 

On  the  other  hand,  the  record  clearly  discloses,  as  the  Com¬ 
mission  found,  that  there  is  a  clear  and  substantial  distinction 
between  the  two  applications,  both  with  respect  to  their  present  • 
and  proposed  program  service  and  policies  and  their  proposed 
plans  for  staffing  the  stations.  In  both  of  these  respects  the 
Beach  application  is  markedly  superior  to  that  of  the  Johnston 
Broadcasting  Company.  The  record  clearly  demonstrates 
that  Beach’s  station  has  devoted  an  appreciably  larger  amount 
of  broadcast  time  to  programs  concerning  civic  questions  and 
public  issues  of  particular  interest  to  the  community  served 
by  its  station  than  has  been  the  case  with  Johnston.  More¬ 
over,  Beach  proposes  a  substantial  increase  in  the  number  of 
such  programs,  whereas  Johnston  has  adopted  a  policy  merely 
of  making  time  available  for  the  discussion  of  such  issues  if 
there  is  a  request  for  such  time,  which  it  determines  should  be 
granted.  It  is  clear  that  Hie  broadcast  of  such  programs  is 
an  important  element  in  the  operation  in  the  public  interest 
which  may  appropriately  be  considered  in  any  comparative 
consideration  between  two  mutually  exclusive  applicants.  It 
is  equally  apparent  that  such  consideration  does  not  constitute 
censorship  prohibited  by  Section  326  of  the  Communications 
Act  as  alleged  by  the  appellant.  Moreover,  it  is  apparent 
that  as  between  two  mutually  exclusive  applicants  the  one 
who  proposes  to  operate  with  a  large  staff  including  a  number 
of  specialists  in  various  types  of  programs  of  interest  to  the  lis¬ 
tening  public  gives  better  assurance  of  being  able  to  carry  out 
its  plans  and  proposals  for  a  balanced  and  integrated  service 
of  interest  to  the  community  which  its  station  would  serve  than 
an  applicant  whose  plans  for  its  proposed  station  do  not  in¬ 
clude  the  hiring  of  such  an  extensive  staff  or  of  such  particular 
program  specialists. 
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ARGUMENT 

L  The  Commission  properly  determined  that  the  fact  that  the 
intervenor  swore  to  the  truth  and  validity  of  his  application 
prior  to  the  completion  of  an  engineering  report  attached 
thereto  did  not  deprive  the  Commission  of  jurisdiction  to 
consider  the  application 

The  appellant  in  this  case  has  devoted  by  far  the  largest 
portion  of  its  brief  to  an  attempt  to  show  that  the  Commission 
had  no  jurisdiction  to  consider  or  act  upon  the  application  of 
Thomas  N.  Beach  whose  application  for  a  construction  permit 
had  been  granted  by  the  Commission’s  Decision  of  December 
11, 1947.  This  is  based  on  appellant’s  contention  that  Beach’s 
application  was  not  properly  “signed  by  the  applicant  *  *  * 
under  oath  or  affirmation,”  as  required  by  Section  308  (b) 
and  319  (a)  of  the  Communications  Act  of  1934  and  that,  con¬ 
sequently,  the  Commission  was  without  jurisdiction  to  consider 
Beach’s  application  or  to  take  any  action  other  than  to  dismiss 
it  as  defective.  But  while  appellant  has  expended  considerable 
legal  scholarship  in  its  consideration  of  this  matter  in  its  brief, 
it  is  apparent,  upon  analysis  of  appellant’s  argument,  that  it 
has  completely  failed  to  understand  both  the  nature  of  the  ad¬ 
ministrative  process  and  the  meaning  and  impact  of  the  pro¬ 
vision  of  Section  308  of  the  Communications  Act  requiring  that 
applications  for  station  licenses  be  signed  by  the  applicant 
under  oath  or  affirmation.  In  the  light  of  the  meaning  and 
purposes  of  Section  308,  it  is  clear  that  the  Commission’s  action 
in  its  Decision  of  December  12,  1947,  as  reaffirmed  by  the 
Memorandum  Opinion  and  Order  of  May  5,  1948,  denying  the 
petition  of  the  appellant  to  strike  or  dismiss  the  Beach  appli¬ 
cation  because  of  its  alleged  technical  deficiencies,  was  legally 
sound  and  was  the  only  reasonable  determination  at  which  the 
Commission  could  have  arrived  in  the  light  of  the  factual  cir¬ 
cumstances  upon  which  appellant’s  motion  to  strike  or  dismiss 
was  based. 

r  The  facts  upon  which  appellant  has  based  its  contentions  are 
not  in  dispute.  Beach’s  application  for  a  construction  permit 
to  change  the  frequency  of  station  WTNB  from  1490  kilocycles 
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to  850  kilocycles  and  to  increase  its  power  of  operation  was  re¬ 
ceived  by  the  Commission  on  October  2,  1946,  and,  after  a  re¬ 
view  by  the  Commission’s  staff,  was  accepted  for  filing  on  the 
same  date.  The  application  form,  FCC  Form  No.  304  had 
been  subscribed  and  sworn  to  by  the  applicant,  Thomas  N. 
Beach,  licensee  of  WTNB,  on  August  24, 1946,  in  Birmingham, 
Alabama  (App.  28).  In  response  to  Questions  14,  19,  20,  and 
21  of  the  application  form  requesting  certain  technical  en¬ 
gineering  data  concerning  the  proposed  station,  the  application 
stated  “See  engineering  report  attached  hereto”  (App.  18-23), 
and  in  response  to  Section  31  of  the  application  form  requiring 
the  applicant  to  list  the  names  and  addresses  of  engineering 
counsel  who  prepared  or  assisted  in  preparing  the  application 
or  exhibits,  the  application  listed  as  engineering  counsel,  A.  D. 
Ring  of  Munsey  Building,  Washington,  D.  C.  (App.  26-27). 
Section  21  of  the  application  form  also  requires  that: 

Where  the  answer  contained  in  any  such  paragraph 
or  exhibit  involves  representations  of  fact  an  affidavit 
must  be  furnished  from  the  person  on  whose  knowledge 
the  statement  is  based  to  the  effect  that  the  facts  stated 
are  true  of  his  own  knowledge,  except  as  to  such  state¬ 
ment  as  are  therein  stated  on  information  and  belief, 
and  as  to  such  statements  he  believes  them  to  be  true. 
Where  the  statement  of  information  consists  of  expert 
opinion  such  statement  must  he  signed  by  the  attorney , 
engineer,  or  accountant.  There  must  also  be  included 
in  such  statement  a  full  description  of  the  qualifications 
of  the  expert  (App.  26).  (Emphasis  supplied.) 

In  accordance  with  the  requirements  of  this  question  the 
attached  engineering  report  was  sworn  to  by  the  engineer,  A.  D. 
Ring,  on  October  2, 1946,  in  an  affidavit  which  also  stated  that: 

*  *  *  the  calculations  and  exhibits  in  the  accom¬ 
panying  report  were  made  by  him  personally  or  under 
his  direction  and  that  all  facts  contained  therein  are 
true  of  his  own  knowledge  except  where  stated  to  be 
on  information  or  belief,  and  as  to  those  facts,  he  be¬ 
lieves  them  to  be  true  (App.  29). 
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On  examination  at  the  hearing  in  March  1947,  testimony  by 
Mr.  Ring  indicated  that  work  on  this  engineering  report  had 
not  been  completed  until  September  30,  1946  (App.  255).  It 
is  clear,  therefore,  that  on  August  24,  1946,  when  Beach  sub¬ 
scribed  and  swore  to  the  application  under  oath,  the  engineer¬ 
ing  report  to  which  reference  is  made  in  the  application  had  not 
yet  been  completed. 

It  is  against  this  factual  background  that  the  appellant  al¬ 
leges  that  the  Commission  was  without  jurisdiction  to  consider 
Beach’s  application.  Appellant’s  argument  is  that  since  the 
engineering  report  had  not  been  completed  at  the  time  Beach 
subscribed  to  the  application  on  August  24  and  was  by  reference 
an  integral  part  of  such  application,  the  application  was  de¬ 
fective  since  part  of  it  had  not  been  signed  by  the  applicant 
under  oath  or  affirmation  as  required  by  Sections  308  (b)  and 
319  (a)  of  the  Communications  Act.  In  support  of  this  con¬ 
tention  appellant  has  marshalled  a  number  of  state  court  de¬ 
cisions  ranging  in  time  between  1870  and  1907  holding  various 
types  of  legal  proceedings  to  be  invalid  where  requisite  affi¬ 
davits  or  jurats  had  not  been  properly  signed  or  sworn  to, 
together  with  a  long  discussion,  similarly  based  on  not  too  re¬ 
cent  state  court  opinions,  purporting  to  show  that,  since  the 
engineering  exhibit  had  not  been  prepared  at  the  time  Beach 
signed  the  application,  its  eventual  completion  and  attachment 
to  the  application,  together  with  Mr.  Ring’s  affidavit  as  to  the 
truth  of  its  contents,  did  not  cure  the  alleged  original  defect  in 
the  application.  Appellant  contends,  therefore,  that  the  Com¬ 
mission  had  no  jurisdiction  to  give  any  further  consideration  to 
the  Beach  application  and  should  have  granted  its  motion  to 
dismiss  or  strike  the  application. 

But  this  argument  completely  ignores  the  fact  that  no  such 
strict  dependence  on,  or  rigid  adherence  to  prescribed  formal¬ 
ities  as  may  possibly  still  exist  in  certain  state  courts  can  be  un¬ 
critically  transplanted  in  evaluating  the  nature  and  purpose  of 
particular  statutory  requirements  dealing  with  the  functions  of 
a  single  federal  administrative  agency.  Such  cases  as  General 
Motors  Acceptance  Corporation  v.  American  Insurance  Com¬ 
pany,  50  F.  2d.  803,  certiorari  denied ,  284  U.  S.  676,  show  that 
even  in  ordinary  legal  actions  in  the  federal  courts  “mere  tech- 
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nicalities  not  affecting  the  substantive  rights  of  the  parties 
have  no  place.”  It  is  moreover  dear  beyond  dispute  that  ad¬ 
ministrative  agencies  of  the  federal  government  are  afforded  a 
conscious  flexibility  and  freedom  from  dependence  on  formal¬ 
ity,  at  least  as  extensive  as  that  existing  in  the  federal  courts. 
As  the  Supreme  Court  stated  in  Federal  Communications  Com¬ 
mission.  v.  Pottsville  Broadcasting  Co.,  309  U.  S.  134  at  pages 
142-144,  in  speaking  of  the  different  functions  served  by  ad¬ 
ministrative  agencies  and  courts: 

Perhaps  the  most  striking  characteristics  of  this  move¬ 
ment  has  been  the  investiture  of  administrative  agencies 
with  power  far  exceeding  and  different  from  the  conven¬ 
tional  judicial  modes  for  adjusting  conflicting  claims — 
modes  whereby  interested  litigants  define  the  scope 
of  the  inquiry  and  determine  the  data  upon  which  the 
judicial  judgment  is  ultimately  based.  Administrative 
agencies  have  power  themselves  to  initiate  inquiry,  or 
when  their  authority  is  invoked,  to  control  the  range  of 
investigation  in  ascertaining  what  is  to  satisfy  the  re¬ 
quirements  of  the  public  interest  in  relation  to  the  needs 
of  vast  regions  and  sometimes  the  whole  nation  in  the 
enjoyment  of  facilities  for  transportation,  communica¬ 
tion  and  other  essential  public  services.  These  differ¬ 
ences  in  origin  and  function  'preclude  wholesale 
transportation  of  the  rules  of  procedure,  trial  and  review 
which  have  evolved  from  the  history  and  experience  of 
courts  *  *  *  to  be  sure,  the  laws  under  which  these 
agencies  operate  prescribe  the  fundamentals  of  fair  play. 
They  require  that  interested  parties  be  afforded  an  op¬ 
portunity  for  hearing  and  that  judgment  must  express 
a  reasoned  conclusion.  But  to  assimilate  the  relation  of 
these  administrative  bodies  and  the  courts  to  the  re¬ 
lationship  between  lower  and  upper  courts  is  to  disre¬ 
gard  the  origin  and  purposes  of  the  movement  for 
administrative  regulation  and  at  the  same  time  to  dis¬ 
regard  the  traditional  scope,  however  far  reaching,  of 
the  judicial  process.  Unless  these  vital  differentiations 
between  the  functions  of  judicial  and  administrative  tri- 
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bunals  are  observed,  courts  will  stray  outside  of  their 
province  and  read  the  laws  of  Congress  through  the  dis¬ 
torting  lenses  of  inapplicable  legal  doctrine.  (Italics 
supplied.) 

Insistence  on  the  importance  of  formalities  in  various  state 
cases  stems  from  a  diversity  of  policies.  In  virtually  every 
jurisdiction,  formalities  remain  of  significance  in  connection 
with  the  testamentary  act.  The  obvious  reason  for  this  is  that 
the  extensive  opportunities  for  coercion,  forgery,  and  other 
forms  of  fraud  particularly  available  in  connection  with  the 
purported  act  of  one  who  is  no  longer  alive,  are  minimized  by 
a  rigorous  insistence  on  the  formalities  of  executing  the  docu¬ 
ment,  such  as  witnessing  and  signing.  In  connection  with  other 
matters,  the  underlying  policy  may  be  weaker  and  less  persua¬ 
sive,  and  with  respect  to  many,  insistence  on  strictissimi  juris, 
when  it  is  still  found,  is  no  more  than  a  relic  of  days  when  legal 
validity  was  dependent  on  observance  of  ceremonial  forms. 
It  is  obvious  enough  that  in  each  situation  the  necessity  for 
rigorous  adherence  to  formalities  must  be  carefully  explored 
in  the  light  of  the  considerations  appropriate  to  the  particular 
field.  And  this  is  especially  true  in  areas  of  federal  adminis¬ 
trative  law  in  which  the  underlying  legislative  purpose  is  not 
adjustment  of  private  interests  but  the  achievement  of  a  pub¬ 
lic  policy.  Cj.  Wallace  Corporation  v.  National  Labor  Rela¬ 
tions  Board,  323  U.  S.  248, 253. 

The  Communications  Act  requires  that  applications  for  both 
licenses  and  construction  permits  be  signed  by  the  applicant  or 
licensee  “under  oath  or  affirmation.”  The  legislative  history 
of  these  provisions  in  Section  308  (b)  and  319  (a),  which  are 
identical  with  the  provisions  of  Sections  10  and  21  of  the  Radio 
Act  of  1927,  44  Stat.  1162,  provides  no  express  indication  of 
the  precise  intent  or  purpose  of  the  provision.  When,  how¬ 
ever,  it  is  examined  in  the  context  of  the  entire  Act  it  seems 
clear  that  the  requirement  is  intended  to  implement 
the  provisions  of  Section  312  (a)  of  the  Act  providing 
that  licenses  may  be  revoked  for  false  statements  in 
the  applications,  as  well  as  the  criminal  sanctions  imposed  by 
Section  501  upon  any  person  wilfully  and  knowingly  omitting 
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or  failing  to  do  any  act  or  thing  that  the  Act  requires  be  done. 
But  there  has  never  been  any  allegation  that  in  the  instant  case 
any  of  the  statements  contained  either  in  the  Beach  applica¬ 
tion  itself  or  in  the  attached  engineering  report  are  false  or 
misleading  or  that,  as  a  result  of  the  fact  that  Beach  subscribed 
to  the  application  prior  to  completion  of  the  engineering  report, 
appellant  was  in  any  manner  prejudiced  in  the  preparation  of 
its  case,  or  that  the  Commission’s  comparative  consideration 
of  the  merits  of  the  two  applications  was  in  any  way  affected. 

The  identical  issue  of  the  alleged  jurisdictional  nature  of  a 
requirement  that  pleadings  before  an  administrative  agency 
be  signed  under  oath  or  affirmation  has  been  adjudicated  con¬ 
trary  to  the  contention  of  the  appellant  in  the  recent  case  of 
National  Labor  Relations  Board  v.  J.  S .  Popper,  Inc.,  113  F. 
2d  602  (C.  C.  A.  3).  In  that  case  proceedings  had  been 
brought  by  the  Labor  Board  against  Popper  for  enforcement 

of  an  order  of  the  Board  requiring  the  company  to  cease  certain 
unfair  labor  practices  and  to  reinstate  an  employee  to  his  for- 
*  mer  position  without  loss  of  pay  or  of  seniority.  As  a  defense 
against  the  action  the  company  contended  that  the  amended 
charge  filed  with  the  Board  had  not  been  verified  in  conformity 
with  the  Board’s  own  rules,  in  that  it  was  not  sworn  to  before  a 
notary  or  other  parties  authorized  to  administer  oaths  as  re¬ 
quired  by  Section  3,  Article  2  of  the  Board’s  Rules.  The  court  in 
rejecting  this  argument  stated  (113  F.  2d  602,  603-4) : 

In  our  opinion  the  purpose  of  Section  3  was  simply  to 
require  a  charge  to  be  sworn  so  that  the  affiant  might  be 
prosecuted  for  perjury  in  case  he  made  a  willful  mis- 
-  statement  in  regard  to  a  material  matter.  The  Board 
is  a  quasi-judicial  body  and  as  such  must  be  deemed  to 
have  the  right  to  construe  its  own  rules  and  unless  such 
construction  is  so  arbitrary  as  to  result  in  the  denial  of 
substantial  justice  an  appellate  tribunal  should  not 
place  its  own  construction  upon  them.  The  objection 
here  made  by  the  respondent  is  purely  technical  and  we 
will  not  sustain  it. 

Appellant  has,  indeed,  recognized  in  its  brief  that  the  purpose 
of  the  requirement  that  the  applications  be  sworn  to  by  the 
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applicant  was  to  sustain  a  charge  of  perjury  in  the  event  that 
the  statements  in  the  application  proved  to  be  knowingly  false 
(Br.  18).  Moreover,  appellant  admits  that  no  charge  of  per¬ 
jury  actually  lies  against  Beach  but,  on  the  other  hand,  that  “it 
is  conceded  that  he  believed  that  technical  data  to  be  prepared 
and  subsequently  to  be  filed  would  be  true  and  correct”  (Br.  18). 
But  in  spite  of  this  confession  that  Beach’s  advance  signing  of 
the  application,  after  the  completion  of  all  those  portions  of  the 
form  and  attached  exhibits  with  which  Beach  was  or  could  have 
been  personally  familiar,2  was  in  good  faith,  and  in  spite  of  the 
further  fact  that  no  allegation  is  made  that  the  contents  of  the 
engineering  report  sworn  to  by  Ring  were  false,  misleading,  or 
incorrect,  appellant  insists  that  the  Commission  is  required  to 
dismiss  the  application.  This  contention  is  based  upon  the 
theory  that  since  Beach  had  subscribed  to  the  application  in 
advance  of  the  completion  of  the  engineering  report  it  might 
have  been  impossible  to  charge  Beach  with  perjury  if  the  engi¬ 
neering  report  had,  in  fact,  contained  false  and  misleading 
information.  But  any  such  analysis  of  the  matter  is  predicated 
upon  an  entirely  artificial  and  unrealistic  conception  of  the 
actual  relationship  between  Beach’s  sworn  subscription  to  the 
application  and  the  engineering  report,  prepared  and  sworn  to 
by  a  consulting  expert,  Mr.  Ring,  and  attached  to  the  applica¬ 
tion  as  an  exhibit.  And,  since  it  is  based  on  a  supposition  of 
possible  falsity  or  misrepresentation  in  the  report  admittedly 
contrary  to  fact,  it  is  clear  that  any  technical  error  which  might 
have  been  committed  by  Beach  by  his  premature  signing  of  the 

*  In  its  brief  appeUant  does  refer  also  to  Beach’s  answer  to  the  inquiries  in 
Section  5  of  the  application  form  concerning  his  financial  qualifications,  to 
which  Beach  replied  “See  Exhibit  ‘A’  and  PM  applications  filed  September  10, 
194 6“  (App.  7),  although  the  instant  application  was  signed  and  sworn  to  by 
Beach  on  August  24  (App.  28).  It  is  perhaps  sufficient  to  state  concerning 
this  alleged  irregularity  that  appellant  never  raised  the  issue  until  its  brief 
in  the  current  appeal,  and  no  mention  of  the  matter  is  contained  in  the  hear* 
ings  on  the  case,  in  Johnston’s  Exceptions  to  the  Proposed  Decision  (R.  1138), 
on  oral  argument  (B.  1195)  or  in  appellant’s  petition  for  reconsideration  of 
the  final  decision  (App.  301-311).  But  even  if  objection  had  been  saved  by 
timely  objection  it  would  not  have  resulted  in  a  dismissal  of  the  Beach  appli¬ 
cation,  since  there  is  no  evidence  or  indication  that  Beach  was  not  personally 
familiar  with  the  material  in  the  PM  application  referred  to  in  the  answer  to 
the  Section  5  inquiry  or  that  he  had  not  examined  or  approved  such  material 
prior  to  the  time  he  signed  the  AM  application. 


13 


application  was  in  no  manner  prejudicial  to  the  rights  of  appel¬ 
lant  and  did  not  deprive  it  of  its  right  to  a  fair  hearing  and 
comparative  consideration  with  Beach. 

It  is  apparent  that  Beach,  who  was  not  an  engineer  or  quali¬ 
fied  to  state  any  opinion  as  to  the  facts  contained  in  the 
engineering  report  (App.  166),  could  not  in  any  event  have 
sworn  to  the  truth  of  the  statements  in  the  engineering  report, 
with  none  of  which  he  was  acquainted  personally.  His  posi¬ 
tion  with  respect  to  the  engineering  report  was,  and  could  only 
be,  that  he  had  assigned  the  preparation  of  the  engineering  data 
to  be  associated  with  his  application  to  a  qualified  engineering 
firm  and  that  he  had  accepted  their  report  as  true  and  correct 
solely  upon  the  basis  of  the  reputation  of  the  engineers  who 
prepared  it  and  their  assurances  that  the  contents  were  correct 
to  the  best  of  their  knowledge.  The  date  upon  which  the 
engineering  report  was  actually  completed  was,  therefore,  of  no 
material  effect  upon  Beach’s  personal  knowledge  as  to  the  truth 
and  accuracy  of  the  particular  statements  contained  therein,  and 
Beach  would  have  been  no  more  subject  to  prosecution  for  per¬ 
jury  because  of  any  false  statements  in  the  report  if  he  has  signed 
the  application  after  its  completion  than  he  was  when  he  signed 
the  application  on  August  24, 1947.  The  obvious  fact  that  the 
average  applicants  can  only  be  expected  to  have  personal  knowl¬ 
edge  or  belief  concerning  limited  portions  of  the  application 
form  is  recognized  by  the  Commission  in  the  form  itself.  Thus 
while  Section  30  of  the  application  form  required  the  specific 
identification  of  exhibits  which  have  been  prepared  by  the  appli¬ 
cant  himself  or  under  his  supervision,  Section  31  requires 
identification  of  the  names  of  those  professional  counsel  who 
prepared  or  assisted  in  the  preparation  of  other  exhibits. 
Moreover,  recognizing  that  the  applicant  could  not  ordinarily 
be  expected  to  know  of  his  own  personal  knowledge  whether  the 
facts  set  forth  in  such  engineering  reports  are  true  and  correct, 
Section  31  of  the  application  form  expressly  requires  that 
answers  contained  in  exhibits  prepared  by  professional  counsel 
including  consulting  engineers  must  be  accompanied  by  affi¬ 
davits  of  such  counsel  stating  that  the  facts  contained  in  such 
reports  are  true  to  the  best  of  such  counsel’s  knowledge  or,  if. 

814501—48 - 8 
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they  are  stated  on  information  and  belief,  that  he  believes 
them  to  be  true,  as  well  as  a  full  description  of  the  qualifications 
of  persons  supplying  expert  opinions  on  any  matter.  And  as 
stated  above  at  page  7,  Mr.  Ring,  the  engineer  who  prepared 
the  engineering  report  attached  to  Beach’s  application,  also 
attached  his  sworn  affidavit  stating  that  the  calculations  and 
exhibits  in  the  accompanying  report  had  been  prepared  by  him 
or  under  his  direction  and  that  all  facts  contained  therein  were 
true  of  his  own  knowledge  except  where  stated  to  be  informa¬ 
tion  or  belief  and,  as  to  these  facts,  that  he  believed  them  to  be 
true.  Thus,  the  Commission  recognized  the  inevitable  dichot¬ 
omy  between  the  information  which  appellant  could  reasonably 
know  of  his  own  personal  knowledge  and  such  additional  tech¬ 
nical  information  concerning  which  any  applicant  was  unlikely 
to  know  more  than  that  its  preparation  had  been  entrusted  to 
qualified  expert  personnel.  As  to  the  former,  answers  under 
oath  were  required  from  the  applicant  itself.  But,  with  respect 
to  the  technical  information  not  within  the  applicant’s  personal 
knowledge  or  experience  the  applicant  was  merely  required  to 
give  the  names  of  the  persons  preparing  the  data,  and  to  specify 
the  particular  items  on  which  they  worked,  whereas  the  con¬ 
sultant  who  prepared  the  material  were  required  to  verify  their 
findings  under  oath.  And,  since  these  basic  requirements  were 
fully  complied  with  in  the  present  case,  the  Commission  reason¬ 
ably  concluded  that  the  fact  that  the  applicant  signed  the 
application  form  before  the  completion  of  the  engineering  report 
attached  thereto,  was,  in  view  of  the  fact  that  no  question  was 
raised  as  to  the  truth  or  validity  of  the  contents  of  the  report, 
or  the  good  faith  of  the  applicant  in  signing  the  application,  not 
grounds  for  dismissing  or  striking  the  application. 

II.  The  Commission’s  decision  that  a  grant  of  the  Beach 
application  would  better  serve  the  Birmingham  community 
than  a  grant  of  the  mutually  exclusive  application  of  the 
Johnston  Broadcasting  Company  is  in  conformity  with  the 
Communications  Act  and  fully  supported  by  findings  of 
fact  based  upon  the  evidence  in  the  record 

In  passing  upon  any  application  for  a  radio  station  license 
or  construction  permit  to  determine  whether  its  grant  would 
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serve  the  "public  convenience,  interest,  or  necessity”  within 
the  meaning  of  Sections  307  (a),  309  (a),  and  319  (a)  of  the 
Communications  Act,  the  Commission  is  required  to  determine 
whether  the  applicant  possesses  the  requisite  qualifications  of 
a  broadcast  licensee,  Simmons  v.  Federal  Communications  Comr 

mission, - App.  D.  C. - ,  169  F.  2d  670,  certiorari  denied, 

17  XJ.  S.  L.  Week  3112;  Federal  Communications  Commission, 
v.  Woko,  Inc.,  329  U.  S.  223;  M ester  Bros.  v.  United  States,  70 
F.  Supp.  118  (U.  S.  D.  C.,  E.  D.  N.  Y.),  affirmed  332  U.  S. 
749;  Calumet  Broadcasting  Cory.  v.  Federal  Communica¬ 
tions  Commission,  82  App.  D.  C.  59, 160  F.  2d  285.  But  where, 
as  in  the  present  case,  there  are  two  or  more  mutually  exclusive 
applicants  for  radio  facilities,  the  Commission  must,  in  addi¬ 
tion  to  determining  whether  each  of  the  applicants  meet  such 
minimum  qualifications  of  licensees,  also  determine,  on  a  com¬ 
parative  basis,  which  of  the  applicants  would  best  serve  the 
public  convenience,  interest,  or  necessity,  if  their  applications 
were  to  be  granted.  Ashbacker  Radio  Corp.  v.  Federal  Com¬ 
munications  Commission,  326  U.  S.  327;  National  Broadcast¬ 
ing  Company  v.  United  States,  319  U.  S.  190.  Cj.  Federal  Com¬ 
munications  Commission  v.  Pottsville  Radio  Corp.,  309  U.  S. 
134.  Such  comparative  consideration  may  involve  considera¬ 
tions  of  factors  which,  under  some  other  factual  circumstances, 
might  have  absolutely  disqualified  the  applicant  from  holding 
a  radio  license,  or  which,  though  not  of  sufficient  gravity  or 
degree  of  seriousness  to  require  disqualification,  may  still  be  a 
factor  to  be  weighed  adversely  against  a  particular  applicant 
in  a  comparative  hearing  with  other  applicants.  Or  it  may 
involve  other  factors  which  are  relevant  only  to  Commission 
consideration  of  which  of  two  or  more  otherwise  qualified  ap¬ 
plicants  are  to  be  preferred  in  a  comparative  hearing. 

In  the  present  case  there  is  no  issue  of  equitable  distribution 
of  facilities  among  the  various  states  and  communities  within 
the  meaning  of  Section  307  (b)  of  the  Communications  Act 
since  both  of  the  competing  applicants  proposed  to  construct 
and  operate  regional  standard  broadcasting  stations  in  the  city 
of  Birmingham,  Alabama.  And,  cm  the  basis  of  the  hearing 
record  there  was  also  no  substantial  issue  as  to  the  financial, 
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legal,  or  technical  qualifications  of  either  licensee  to  own  or 
operate  a  radio  station.  The  Commission,  moreover,  concluded 
on  the  basis  of  the  record,  that  whatever  distinctions  might 
exist  between  Johnston  and  Beach  in  terms  of  residence  of  the 
applicants  in  Birmingham,  their  broadcast  experience  or  the 
extent  of  their  participation  in  the  day-to-day  operation  of 
their  proposed  facilities  (all  of  which  are  factors  which  the 
Commission  has  often  considered  in  choosing  between  mu¬ 
tually  exclusive  applicants),  were  not  substantial  enough  to 
afford  an  adequate  basis  for  preference  as  between  the  two 
applicants  (App.  297,  315).  The  Commission  found,  however, 
that  a  substantial  distinction  did  exist  between  the  two  appli¬ 
cants  both  with  respect  to  their  program  proposals,  and  in  the 
staffing  of  the  proposed  stations.  The  Commission  concluded 
that  in  both  of  these  respects  the  showings  made  by  Beach  were 
substantially  superior  to  those  made  by  Johnston  (App.  298- 
299,  315-316).  For  these  reasons  the  Commission  determined 
that  a  grant  to  Beach  would  better  serve  the  public  convenience, 
interest,  and  necessity  than  a  grant  to  Johnston. 

In  its  brief,  appellant  has  challenged  as  arbitrary  and  capri¬ 
cious  both  the  conclusion  of  the  Commission  that  the  record 
discloses  no  significant  differences  between  the  two  applicants 
as  to  their  respective  length  of  local  residence,  radio  experience, 
and  proposed  integration  of  ownership  and  active  management 
of  the  station,  and  its  conclusions  that  Beach’s  proposed  pro¬ 
gram  policies  and  his  arrangements  for  staffing  his  station  were 
superior  to  those  proposed  by  Johnson.  Analysis  of  each  of 
these  points  made  by  the  appellant,  however,  demonstrates 
that  the  Commission’s  conclusions  were  both  factually  and 
legally  sound. 

A.  The  Commission’s  determination  that  there  is  no  significant  difference 

between  the  two  applicants  as  to  local  residence,  radio  experience,  or 

integration  of  ownership  and  management 

An  applicant  for  a  radio  station  license  or  construction  per¬ 
mit  need  not  necessarily  be  a  resident  of  the  community  in 
which  the  proposed  station  is  to  be  located.  Powell  Crosley, 
Jr.,  ( AVCO  case),  3  Pike  &  Fischer  R.  R.  6.  Nor  must  he 
have  had  previous  experience  as  a  radio  licensee,  Nathan  Frank 
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et  al.,  7  F.  C.  C.  337,  339  (1939) ;  M.  C.  Reese  7  F.  C.  C.  623, 
624  (1939)  or  propose  to  participate  actively  in  the  day-to-day 
operation  of  the  station,  Richland,  Inc.,  7  F.  C.  C.  329,  330 
(1939) ;  Pinellas  Broadcasting  Co.,  7  F.  C.  C.  132,  133  (1939), 
in  order  to  meet  the  minimum  qualifications  of  a  broadcast 
licensee.  In  the  absence  of  a  situation  in  which  comparison  of 
the  relative  merits  of  two  or  more  applicants  for  identical  fa¬ 
cilities  is  required,  the  Commission  has  never  refused  an  appli¬ 
cation  because  of  any  of  the  above  mentioned  factors.  For  it 
is  obvious  that  it  is  possible  for  a  station  to  be  operated  in  the 
public  interest  which  is  owned  and  controlled  by  nonresidents, 
new  to  the  radio  business  and  intending  to  place  the  manage¬ 
ment  and  daily  operation  of  the  proposed  station  in  the  hands 
of  paid  employees.3 

However,  the  Commission  has  also  held  that  while  local 
residence,  radio  experience  and  the  integration  of  ownership 
and  station  management  are  not  essential  prerequisites  to  serv¬ 
ice  in  the  public  interest,  they  are  attributes  of  potential  licen¬ 
sees  which  can  reasonably  be  considered  as  indicating  their 
relative  ability  to  serve  the  public  interest.  Local  residence 
is  advantageous  both  in  affording  the  controlling  interest  in 
the  licensee  with  an  insight  in  the  particular  needs  of  the  com¬ 
munity  or  region  to  be  served  by  the  station,  Cf.  Simmons  v. 

Federal  Communications  Commission, - App.  D.  C. - , 

169  F.  2d  670,  and  in  insuring  that  the  owners  of  the  station 
through  their  local  residence  will  be  kept  in  constant  aware¬ 
ness  both  of  the  station’s  current  operations  and  the  needs  and 
desires  of  the  listening  audience.  Integration  of  ownership 
and  actual  day-to-day  management  can  be  of  great  importance 
in  assuring  that  the  ideals  and  plans  of  the  station’s  owners 
will  receive  practical  and  immediate  effectuation  on  the  operat¬ 
ing  level.  The  advantages  of  experience  are  obvious.  Ap¬ 
pellant  does  not  challenge  the  authority  of  the  Commission  to 

*  In  such  cases,  however,  the  Commission  has  given  careful  consideration 
to  the  proposed  program  policies  of  the  applicant,  and  where  nonresident 
applicants  for  local  radio  stations  have  made  an  insufficient  showing  that 
its  proposed  programming  would  be  taUored  to  the  local  needs,  the  Com¬ 
mission  has,  on  occasion,  denied  the  application  even  where  no  competing 
application  was  involved.  John  C.  Hughes,  5  F.  C.  C.  120  (1038)  ;  N.  B. 
Egeland,  6  F.  C.  C.  278  (1938) . 
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consider  these  three  factors  in  considering  the  comparative 
merits  of  the  Johnston  and  Beach  applications;  on  the  con¬ 
trary,  its  sole  objection  is  with  the  failure  of  the  Commission 
to  find  that  Johnston  excels  Beach  in  some  or  all  of  these  re¬ 
spects  instead  of  finding  that,  on  the  basis  of  the  record,  there 
was  no  significant  difference  between  the  two  upon  which  any 
ultimate  conclusions  could  be  based. 

In  attempting  to  prove  its  point,  in  its  brief,  however,  appel¬ 
lant  has  devoted  almost  all  of  its  discussion  to  an  effort  to  show 
through  highly  selective  culling  from  the  record  that  Beach  is 
not  particularly  experienced  in  radio  broadcasting,  is  unaware 
of  some  of  the  details  of  his  station’s  present  operation,  and 
allegedly  has  and  will  devote  only  a  nominal  amount  of  time 
to  the  affairs  of  the  station.4  Except  for  a  few  brief  generalize 
tions  there  is  almost  no  discussion  of  the  radio  experience  of 
the  Johnstons  or  the  extent  of  their  past  or  intended  active  par¬ 
ticipation  in  the  station.  Yet,  it  is  clear  that  even  if  the  pic¬ 
ture  painted  in  appellant’s  brief  of  Beach’s  radio  experience 
and  connection  with  the  daily  operation  of  station  WTNB 
was  an  accurate  likeness — and  it  is  not — it  would  nevertheless 
be  necessary  for  appellant  to  show  in  addition  that  the  Johnston 
application  presents  a  substantially  different  picture.  This 
appellant  has  utterly  failed  to  achieve,  and  for  the  reason  that 
the  record  does  not  permit  the  drawing  of  any  such  distinction. 

The  record  in  the  present  case  shows  clearly  that  neither  the 
Johnstons  nor  Beach,  since  their  entrance  into  radio  broad¬ 
casting  in  1944  and  1946,  respectively,  have  played  a  substan¬ 
tial  role  in  the  day-to-day  operation  and  management  of  their 
stations,  in  spite  of  the  fact  that  both  George  Johnston,  Jr., 
and  Beach  testified  that  they  had  devoted  a  major  portion  of 
their  time  in  the  immediate  past  to  their  stations  and  in¬ 
tended  to  devote  an  even  greater  share  of  time  to  station  af- 

4  Appellant  does  not  discuss  the  question  of  local  residence  in,  and  famil¬ 
iarity  with  Birmingham  in  its  brief.  The  reason  for  this  omission  is  ob¬ 
vious  ;  Beach  has  been  a  resident  of  Birmingham  since  1920  (App.  Ill)  and 
has  been  extremely  active  In  Birmingham  civic  activities  (App.  126-129), 
whereas  the  Johnstons,  though  Birmingham  residents  since  1911  (App.  72), 
have  never  been  active  in  the  civic  life  of  either  that  community  or  of  Besse¬ 
mer,  in  which  their  station  is  presently  located  (App.  67,  76-74). 
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fairs  if  their  applications  were  to  be  granted.  George  John¬ 
ston,  Sr.,  a  businessman  of  advanced  years,  admittedly  devotes 
“very  little”  of  his  time  to  the  radio  business  and,  though  he  is 
available  for  occasional  consultation,  leaves  policy  decisions  to 
his  son  and  Mr.  Terry,  the  general  manager  of  the  station 
(App.  72).  George  Johnston,  Jr.,  is  theoretically  “actively  in 
control  of  the  business”  (App.  72) ;  he  was  employed  on  a  part- 
time  paid  basis  from  July  1944  to  July  1945,  and  since  that 
date  had  allegedly  devoted  almost  full  time  to  the  station  in 
his  capacity  as  a  partner  in  the  licensee  company  (App.  65, 66). 
But  his  testimony  made  clear  that  the  actual  operation  of  the 
station  was  and  would  continue  to  be  primarily  in  the  hands 
of  Mr.  Terry,  the  general  manager,  who,  according  to  Mr. 
Johnston,  “would  have  charge  of  the  general  operation,  in¬ 
cluding  supervision  and  hiring  of  the  personnel,  sales,  promo¬ 
tion  programs,  and  just  the  general  operation  and  general  duties 
of  the  manager,  such  as  advertising  copy”  (App.  64-65). 
George  Johnston,  Jr.,  on  die  other  hand,  stated  that  he  had  de¬ 
voted  his  alleged  full  time  attendance  at  the  station  to  “just 
the  general  operation;  just  to  be  there  and  learn  something 
about  it  and  watch  what  is  going  on”  (App.  66).  He  testified 
that  Terry  consulted  with  him  about  policy  (App.  63),  but  on 
cross-examination  he  knew  nothing  about  the  basic  policies 
of  the  existing  station  or  the  proposed  policies  of  the  proposed 
new  station  and  could  only  take  refuge  in  a  repeated  refrain, 
“you  will  have  to  ask  Mr.  Terry.” 

Thus,  Johnston’s  testimony  at  pages  68-69  of  the  Joint  Ap¬ 
pendix  reads  as  follows: 

Q.  Mr.  Johnston,  you  said  WJLD  devotes  25  percent 
of  its  time  to  colored  people  and  you  intended  to  follow 
a  similar  policy  at  Birmingham.  That  was  your  testi¬ 
mony,  wasn’t  it? 

A.  Yes. 

Q.  You  didn’t  mean  that  25  percent  of  your  time 
there  is  actually  either  presented  exclusively  to  colored 
people  or  is  exclusively  of  interest  to  colored  people,  did 
you,  Mr.  Johnston? 

A.  Well,  it  is  similar  to  that,  but  I  think  Mr.  Terry 
can  testify  to  the  program  structure  better  than  I  can. 
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Q.  How  many  programs  do  you  have  which  are  ac¬ 
tually  presented  by  colored  people? 

A.  I  just  don’t  have  that  information.  Mr.  Terry 
can  give  it  to  you. 

Q.  Mr.  Johnston,  as  the  licensee  of  this  station, 
WJLD,  would  you  tell  me  what  the  percentage  of  com¬ 
mercial  and  sustaining  time  on  WJLD  was  during  the 
composite  week  of  1946?* 

A.  I  don’t  have  that  information,  but  I  think  that 
Mr.  Terry  can  give  it  to  you. 

Mr.  Lane.  We  will  submit  that. 

By  Mr.  South ma yd: 

Q.  What  is  the  present  sustaining  and  commercial 
ratio  at  WJLD? 

A.  I  think  it  is  about  50-50. 

Q.  You  are  a  licensee,  but  you  don’t  know? 

A.  Yes,  that  is  right. 

Q.  What  is  the  present  ratio  of  network  and  nonnet¬ 
work  at  WJLD? 

A.  I  don’t  have  that  figure  either. 

Q.  How  many  spot  announcements  do  you  broadcast 
a  week  at  WJLD? 

A.  I  don’t  have  that.  I  think  Mr.  Terry  is  more  qual- 
ified  to  answer  those  questions  than  I  am. 

Q.  As  a  matter  of  policy,  have  you  agreed  upon  the 
number  of  spot  announcements  that  you  will  have 
broadcast  weekly  on  station  WJLD? 

A.  I  don’t  think  so. 

Q.  First  I  will  make  that  as  to  commercial  spot  an¬ 
nouncements? 

A.  I  don’t  believe  that  we  have  a  set  amount. 

Q.  Do  you  have  a  policy  with  respect  to  commercial 
spot  announcements? 

A.  What  do  you  mean? 

Q.  Have  you  arrived  at  any  maximum  figure  which 
you  will  hold  your  manager  to? 

A.  We  just  try  to  not  overcommercialize  and  have  too 
many  spot  announcements. 
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Q.  But  we  could  say  correctly  that  you  have  not  set 
any  maximum  figure  on  the  number  of  commercial  spot 
announcements  which  you  will  be  allowed  to  broadcast 
in  a  weekly  period? 

A.  I  don't  think  so,  because  I  don’t  think  we  have  ever 
gotten  to  the  point  where  there  was  that  question  of 
having  more  than  we  should.  I  don’t  think  our  business 
has  been  sufficiently  good. 

And  similarly  at  page  71  of  the  Joint  Appendix  the  following 
testimony  appears: 

Q.  Is  Bessemer  City  where  they  have  steel  mills? 

A.  Yes. 

Q.  Were  there  any  strikes  in  that  area  recently  in  the 
last  year? 

A.  Yes;  the  T.  C.  I.,  part  of  the  United  States  Steel, 
has  had  several  strikes. 

Q.  Were  the  facilities  of  your  station  used  during  the 
period  of  the  strike  by  either  of  the  parties,  either  man¬ 
agement  or  labor? 

A.  I  don't  remember. 

Q.  Would  Mr.  Terry  know  t 

A.  Yes.  He  would  know,  I  think. 

(Emphasis  supplied.) 

The  real  extent  of  his  participation  in  the  actual  operation 
of  the  station  is  well  summed  up  by  his  statement  on  redirect 
examination  that  he  had  instructed  the  general  manager  to 
“follow  out  the  policies  as  laid  down  by  the  Federal  Communi¬ 
cations  Commission  —  that  is  the  policy  of  the  station”  (App. 
70).  The  record  thus  demonstrates  that  the  radio  experience 
of  the  two  Johnstons  and  their  past  and  expected  future  par¬ 
ticipation  in  the  actual  operation  of  the  station  was  strictly 
limited  to  the  nominal  supervisory  control  of  a  broadcast  opera¬ 
tion  actually  carried  on  by  the  general  manager,  Mr.  Terry. 

It  is  not  contended  either  here  or  in  the  Commission’s  De¬ 
cision  that  Beach  is  to  any  substantially  greater  extent  experi¬ 
enced  as  a  radio  broadcaster  or  that  he  is  in  active  charge  of 
the  daily  operation  of  his  station.  Clearly  his  general  manager, 
Mrs.  Hicks,  played  approximately  the  same  role  with  respect 
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to  the  operation  of  WTNB  that  Terry  did  for  the  Johnston 
station.  It  is  thus  not  particularly  surprising  that  Beach’s 
ignorance  of  some  of  the  finer  points  of  the  station’s  program¬ 
ming  and  accounting  practices  was  almost  as  great  as  John¬ 
ston’s.  Beach  has  done  some  direct  selling  of  radio  time  for  his 
station  (App.  117),  and  his  knowledge  of  station  policy  and 
activities  is  at  least  as  extensive  as  Johnston’s.  On  cross- 
examination,  counsel  for  appellant  made  a  strong  attempt  to 
show  that  Beach  had  in  the  past  been  away  from  Birmingham 
a  large  part  of  the  time,  but  he  was  only  able  to  develop  the 
fact  that  Beach,  since  he  became  a  licensee  in  1946,  had  pro¬ 
gressively  relieved  himself  of  a  number  of  other  business  and 
civic  interests  so  that  he  could  devote  a  larger  share  of  his  time 
to  active  participation  in  the  management  of  the  station  (App. 
127-137). 

It  is  clear,  therefore,  that  on  the  basis  of  their  past  records 
there  is  little  to  choose  between  the  Johnstons  and  Beach,  either 
as  to  the  extent  of  their  radio  experience  or  their  direct  partici¬ 
pation  in  the  daily  operation  of  their  stations.  The  only  re¬ 
maining  avenue  for  drawing  any  valid  distinction  would,  there¬ 
fore,  have  been  if  either  the  Johnstons  or  Beach  intended  to 
change  their  present  mode  of  operation  if  their  application  was 
granted.  The  record  indicates  however,  that  Johnston,  Sr., 
would  continue  to  play  only  a  general  advisory  role  in  the  sta¬ 
tion’s  affairs,  whereas  his  son,  who  already  devoted  “practi¬ 
cally”  his  entire  time  to  station  affairs  (App.  65,  66),  in  the 
vague  advisory  capacity  demonstrated  above,  would  now  expect 
to  devote  “over  90  percent  of  his  time”  to  the  station  (App.  65) 
in  spite  of  his  “advisory”  duties  as  Vice  President  of  the  John¬ 
ston  Manufacturing  Company  for  which  he  receives  compen¬ 
sation  at  the  rate  of  $6,000  per  year  (App.  65).  But,  since  the 
new  station  would  still  have  a  general  manager  in  charge  of 
supervision  and  hiring  of  personnel,  sales,  promotion,  programs, 
and  advertising  (App.  64-65),  it  is  dear  that  George  Johnston, 
Jr.,  would  continue  to  serve  in  the  advisory  position,  which  he 
had  previously  enjoyed,  approving  or  occasionally  disapprov¬ 
ing  the  general  manager’s  policy  determinations.  Beach  will 
also  not  take  over  the  actual  management  of  the  station  if  the 
increased  facilities  are  authorized;  his  testimony  was  to  the 


23 


effect  that  if  the  pending  operation  were  to  be  granted  “until 
such  time  as  this  station  is  functioning  properly  in  the  public 
interests,  I  will  give  whatever  time  is  necessary  to  it  to  the 
extent  of  giving  100  percent  of  my  time”  (App.  117).  There¬ 
after,  he  would  keep  very  close  supervision  of  the  policies  of 
the  station  (App.  117). 

It  is  clear,  therefore,  that  both  applicants  in  this  case  were 
relatively  inexperienced  in  radio  broadcasting,  and  have  given 
and  intended  to  devote  considerable  attention  to  their  station — 
but  in  the  capacity  of  general  over-all  supervisors  of  an  opera¬ 
tion  actually  managed  by  paid  expert  employees.  It  is  ap¬ 
parent,  therefore,  that  the  Commission’s  conclusions  that 
neither  was  to  be  favored  over  the  other  because  of  the  extent 
of  their  experience  and  any  integration  of  ownership  and  man¬ 
agement,  was  not  only  not  arbitrary  and  capricious  as  alleged 
but  was,  on  the  other  hand,  the  only  reasonable  conclusion 
which  the  facts  in  the  record  would  support. 

B.  The  Commission’s  determination  that  a  grant  to  Beach  would  better 
serve  the  public  interest  than  a  grant  of  the  Johnston  application  because 
of  Beach’s  superior  past  record  and  proposed  operating  policy  with 
respect  to  the  broadcast  of  programs  concerning  public  issues  of  interest 
and  importance  to  the  Birmingham  community 

The  principal  distinction  between  the  Beach  and  Johnston 
applications  upon  which  the  Commission  based  its  determina¬ 
tion  that  a  grant  to  Beach  would  better  serve  the  public  interest 
than  a  grant  to  Johnston  was  with  respect  to  the  program  pro¬ 
posals  advanced  by  the  competing  applicants.  Here  the  Com¬ 
mission  was  able  to  determine  “on  the  basis  of  program 
proposals  as  well  as  on  past  performances”  that  Beach  would 
provide  a  greater  opportunity  for  effective  local  expression  than 
Johnston  (App.  298).  The  Commission  found  that  this  dis¬ 
tinction  was  shown  in  the  difference  between  the  attitudes  of 
the  two  applicants  towards  the  broadcast  of  programs  devoted 
to  consideration  of  controversial  local  and  regional  issues  and 
other  major  civic  and  community  problems,  as  demonstrated  by 
both  their  past  record  and  future  plans  for  these  important  types 
of  programs  (App.  298,  315).  The  record  at  the  hearing  and 
the  Findings  of  Fact  in  the  Commission’s  Decision  fully  justify 
the  Commission’s  conclusions  on  this  matter. 
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The  record  clearly  shows  that  in  its  short  period  of  operation, 
station  WTNB,  owned  by  Beach,  has  made  a  noteworthy  record 
in  broadcasting  programs  devoted  to  public  affairs  of  local  and 
regional  importance  including  the  presentation  of  both  sides  of 
controversial  issues.  It  broadcasts  a  weekly  program  entitled 
"Sound  Off  Birmingham,”  devoted  to  debate  and  discussion  of 
controversial  matters  of  current  local  interest  (App.  271)  as 
well  as  a  weekly  "Realtors  Round  Table,”  devoted  to  the  discus¬ 
sion  of  local  realty  and  housing  problems  (App.  271)  and  a  news 
program  produced  by  and  in  the  special  interest  of  the  large 
Negro  population  in  Birmingham  (App.  159). 5  It  had  also 
broadcast  a  number  of  special  programs  concerning  public 
issues,  such  as  the  pro  and  con  discussion  of  the  proposed  Bos¬ 
well  Amendment  to  the  state  constitution  to  limit  the  right  of 
franchise  (App.  201).  In  addition,  WTNB  had  made  plans 
for  other  civic  programs,  such  as  “This  Week  in  Birmingham,” 
a  program  concerning  the  city  government  (App.  202),  “Ala¬ 
bama  Report  from  Washington,”  transcribed  reports  from  the 
Alabama  Congressional  delegation  (App.  202),  and  coverage 
of  the  meetings  of  the  Alabama  Educational  Association  (App. 
208),  which  it  intended  to  add  to  its  regular  program  schedule 
irrespective  of  whether  its  application  for  increased  facilities  was 
granted  and  for  which  much  of  the  preliminary  negotiation  and 
planning  had  been  completed.  And  finally,  contingent  upon 
the  grant  of  its  application  and  the  concurrent  expansion  of  its 
program  staff,  Beach  proposed  to  schedule  still  other  civic  pro¬ 
grams  and  programs  devoted  to  consideration  of  controversial 
issues  of  local  importance,  including  "Management  Meets 
Labor,”  a  weekly  program  devoted  to  the  joint  discussion  of 
basic  industrial  problems  (App.  284) ;  “Education  in  Alabama,” 
a  bimonthly  program  concerning  the  problems  of  the  state 
schools  (App.  284);  "Party  Platform,”  a  weekly  bipartisan 
political  forum  (App.  285),  a  weekly  "Governor's  Report” 
(App.  286) ;  and  coverage  of  the  opening  of  the  state  legislature, 

‘Johnston,  like  Beach,  broadcasts  and  wonld  continue  to  broadcast  enter¬ 
tainment  programs  utilizing  the  talents  of  the  local  Negro  population 
(App.  95),  but  has  no  other  plans  for  considering  the  special  needs  and 
requirements  of  the  Birmingham  Negro  community. 
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to  be  extended,  if  state  permission  could  be  secured,  to  direct 
broadcast  of  important  legislative  debates  (App.  286). 

On  the  other  hand,  examination  of  the  record  on  the  John¬ 
ston  application  shows  that  its  station,  WJLD,  in  Bessemer, 
Alabama,  though  in  operation  for  a  longer  period  of  time  than 
WTNB,  had  regularly  broadcast,  as  programs  available  for 
discussion  or  consideration  of  local  or  regional  civic  problems 
or  controversial  issues,  only  a  “Youth  Forum”  (App.  82,  94), 
in  which  time  is  made  available  for  local  high  school  talent 
which,  according  to  Mr.  Terry,  the  station's  general  manager, 
is  “allowed  more  or  less  free  rein  for  dramatic  expression  or 
forum  discussion”  (App.  94),  and  a  “Better  Government”  pro¬ 
gram  (App.  83,  95)  in  which  time  is  made  available  to  the 
city  government  officials  to  explain  and  discuss  civic  problems 
and  developments.  While  both  of  these  programs  would  have 
been  continued  in  Birmingham  if  Johnston's  application  had 
been  granted,  no  plans  for  other  civic  or  discussion  programs 
had  been  made  by  Johnston.  Johnston,  according  to  the  testi¬ 
mony,  was  not  so  much  antagonistic  to  permitting  the  use  of  its 
facilities  for  the  consideration  and  discussion  of  controversial 
issues  as  it  was  apathetic  and  indifferent.  Thus,  Mr.  Terry 
testified  in  response  to  an  inquiry  as  to  the  applicant's  policy 
“regarding  participation  in  any  controversial  issue  in  the  area”, 
that  the  station’s  policy  had  been  and  would  be : 

The  policy  laid  down  by  the  owners,  the  Johnston 
Broadcasting  Company,  that  we  would  permit  equal 
time,  comparable  time  to  all  interested  parties,  if  they 
applied  for  the  time  (App.  89).  (Emphasis  supplied.) 

The  results  of  this  policy  were  well  illustrated  by  the  sta¬ 
tion’s  attitude  toward  the  large  strike  of  steel  workers  in 
Bessemer  in  1945.  Although  this  strike  was  of  paramount  in¬ 
terest  and  importance  to  the  Bessemer  community,  WJLD, 
receiving  no  direct  requests  for  time  from  either  side,  broad¬ 
cast  no  programs  concerning  the  issues  involved.  When  ques¬ 
tioned  upon  cross-examination  as  to  why  the  station  in  the 
public  interest  had  not  gone  out  and  created  a  program  or 
series  of  programs  on  the  strike  issues,  Mr.  Terry  replied  that 
no  program  was  broadcast  because  the  strike  was  “thoroughly 
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covered  in  the  newspapers”  (App.  100),  and  the  controversy 
“was  being  aired  publicly,  that  is  by  the  newspapers”  (App. 
101).* 

Appellant  has  not  seriously  challenged  the  Commission’s 
findings  and  Conclusions  as  to  the  marked  difference  existing 
between  the  program  proposals  of  the  two  applicants.  In¬ 
stead  it  has  limited  its  attack  on  the  Commission’s  Conclusions 
to  two  contentions:  a  claim  that  the  Commission  cannot 
rationally  determine  between  the  two  applicants  on  the  basis 
of  which  “promises  the  most”  in  view  of  the  alleged  failure 
of  Beach  to  live  up  to  previous  program  commitments  to  the 
Commission  (Br.  36-37),  and  an  allegation  that  any  determi¬ 
nation  on  the  part  of  the  Commission  that  a  grant  to  Beach 
would  better  serve  the  public  interest  than  a  grant  to  John¬ 
ston  because  of  these  differences  in  their  programming  pro¬ 
posals  and  attitudes  would  constitute  censorship  prohibited 
by  Section  326  of  the  Communications  Act  (Br.  40-44).  Both 
of  these  contentions  are  completely  without  merit  and  are 
based  on  misconceptions  as  to  the  basis  of  the  Commission’s 
decision. 

It  is  true,  as  recognized  by  the  Commission  in  its  decision 
(App.  298-299),  that  in  the  hearing  held  in  January  1945  on 
Beach’s  original  application  for  a  station  in  Birmingham  he 
had  testified  that,  if  his  application  was  granted  and  he  se¬ 
cured  the  expected  affiliation  contract  with  the  Mutual 
Broadcasting  System,  he  would  carry  the  programs  of  local 
Birmingham  churches  during  the  regular  church  hour  on  Sun¬ 
day  mornings  even  though  Mutual  broadcast  commercial 
programs  at  that  time.  It  is  also  true  that  at  the  time  of 
the  hearing  the  programs  broadcast  over  WTNB  between  11 

•  Mr.  George  Johnston,  Jr.,  who  allegedly  had  been  devoting  full  time  to 
the  station  didn’t  even  know  whether  or  not  the  station  had  carried  pro¬ 
grams  concerning  the  strike  (App.  71).  Terry  explained  the  station’s 
lack  of  any  coverage  of  the  strike  on  the  grounds  that  the  issues  involved 
were  being  “decided  by  the  court”  (App.  101) .  But  the  existence  of  court 
action  had  not  prevented  adequate  consideration  of  the  matter  by  the 
local  newspapers,  or,  for  that  matter,  by  another  radio  station  which  Terry 
testified  did  broadcast  a  program  devoted  to  the  issues  of  the  strike 
(App.  101). 
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a.  m.  and  noon  on  Sundays  were  network  religious  programs 
rather  than  the  services  of  any  of  the  local  churches. 

However,  the  station  had  been  negotiating  with  the  Mutual 
Broadcasting  System  to  work  out  arrangements  by  which  the 
Sunday  morning  hour  could  be  cleared  for  use  for  broadcast 
by  local  church  organizations,  with  the  network  religious 
programs,  now  heard  in  those  periods,  recorded  and  played 
back  at  later  periods  (App.  184-185;  240-241).  And 
the  applicant  has  definitely  stated  that  if  it  received  a 
grant  of  its  current  application  it  would  broadcast  local  reli¬ 
gious  programs  on  Sunday  mornings.  The  Commission  did  not 
overlook  this  delay  in  carrying  out  its  stated  program  plans  on 
the  part  of  Beach  but  felt  that  in  spite  of  such  delay  in  the 
scheduling  of  local  religious  programs  the  record  which  had  been 
made  by  Beach  in  broadcasting  other  types  of  programs  de¬ 
voted  to  the  particular  needs  and  interests  of  Birmingham 
was  sufficiently  impressive  to  demonstrate  that  Beach  was 
both  willing  and  able  to  carry  out  his  commitments  made  in 
the  present  application.  In  passing  upon  applications  for  facili¬ 
ties  by  applicants  who  are  existing  licensees,  the  Commission 
must,  of  course,  consider  the  past  record  of  such  licensees.  But 
the  record  to  be  evaluated  must  necessarily  be  the  entire  record 
of  the  station  and  not  just  one  aspect  considered  in  isolation. 
In  view  of  the  positive  achievements  and  active  planning  of 
Beach  for  the  development  of  programs  devoted  to  the  local 
interests  of  Birmingham,  indicated  above,  the  Commission  was 
clearly  correct  in  concluding  that  in  spite  of  the  delays  with 
respect  to  the  Sunday  religious  programs,  Beach  had  shown  a 
greater  interest  in  the  development  of  programs  concerned  with 
the  public  issues  confronting  the  community  served  by  his  sta¬ 
tion  than  had  Johnston  and  could  be  relied  upon  to  carry  out 
his  various  proposals  for  additional  public  service  program¬ 
ing  in  the  interest  of  the  Birmingham  community.  The  dif¬ 
ference  between  the  two  applicants  in  this  respect  was  the  dif¬ 
ference  between  an  applicant  who  had  made  many  plans  for 
serving  the  local  interests  of  the  community,  some  of  which 
he  had  effectuated  more  expeditiously  than  others,  and  who 
had  proposed  substantial  additional  improvements  in  his  pro- 
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gram  service  along  these  lines,  as  contrasted  with  an  applicant 
who  had  been  satisfied  with  providing  a  less  varied  program 
.  service  and  who  proposed  no  major  significant  additions  to  this 
service  in  the  event  that  its  application  was  granted.  Con¬ 
fronted  with  the  choice  between  two  such  applicants  the  only- 
reasonable  decision  which  could  have  been  made  by  the  Com¬ 
mission  was  that  the  public  interest  would  best  be  served  by 
a  grant  to  the  applicant  which  had  actively  worked  to  broaden 
its  program  service  in  the  interest  of  its  listeners,  even  though, 
in  certain  limited  areas,  its  efforts  had  fallen  behind  the  rate 
of  progress  it  had  previously  indicated  it  would  meet. 

Appellant’s  second  contention  is  that  the  Commission’s  con¬ 
clusion  that  the  program  service  proposals  of  Beach  would  bet¬ 
ter  serve  the  interests  of  the  Birmingham  public  than  those 
of  Johnston  constitutes  a  form  of  censorship  prohibited  by  Sec¬ 
tion  326  of  the  Communications  Act.  This  claim  of  the  appel¬ 
lant  is  based  upon  the  assumption  that  since  the  Commission’s 
choice  between  the  program  policies  of  the  two  applicants 
rested  upon  the  fact  that  Beach  had  initiated  various  programs 
devoted  to  the  consideration  of  civic  affairs  and  public  issues 
of  local  interest  and  importance  and  proposed  to  add  still  other 
programs  of  this  nature  to  its  schedule,  whereas  Johnston  had 
not  taken  and  did  not  intend  to  take  any  such  affirmative  action 
in  this  field,  the  Commission’s  decision  is  tantamount  to  an 
order  to  Johnston  to  broadcast  more  of  such  programs  or  stand 
the  risk  of  losing  its  license  (Br.  41-43) .  Appellant,  moreover, 
contends  that  any  such  effort  to  prescribe  any  particular  pro¬ 
gram  or  type  of  program  which  must  be  broadcast  or  the  extent 
of  time  which  must  be  devoted  to  such  broadcasts  would,  at 
least  in  the  absence  of  positive  evidence  that  there  is  a  need 
and  desire  for  the  type  of  program  in  the  community  to  be 
served,  constitute  an  exercise  of  illegal  censorship  (Br.  43-44). 
But  these  arguments  are  based  both  upon  a  complete  misappre¬ 
hension  as  what  the  Commission  actually  said  and  held  in  its 
Decision  and  Memorandum  Opinion  and  Order,  and  upon  an 
equally  complete  misconception  of  the  scope  and  impact  of 
the  statutory  prohibition  against  censorship. 

It  should  be  clearly  recognized  that  the  Commission’s  choice 
of  Beach  over  Johnston  was  in  no  respect  based  upon  its  ap- 
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proval  of  the  particular  content  of  any  of  the  Beach  programs 
or  disapproval  of  the  specific  content  of  any  of  Johnston’s  pro¬ 
grams.  Nor  was  it  based  on  the  failure  of  Johnston  to  broad¬ 
cast  or  make  plans  to  broadcast  programs  of  any  particular 
format  or  subject  matter.7  It  was  based  rather,  on  the  clear 
contrast  between  the  two  applicants  with  respect  to  a  most 
vital  aspect  of  program  service,  concern  for  the  needs  and  in¬ 
terests  of  the  community  in  connection  with  information  and 
discussion  on  matters  of  public  importance.  Whether  that 
concern  is  to  be  manifested  in  lectures,  forums,  dramatic  pres¬ 
entations  on  issues  of  public  importance,  or  other  types  of 
program  formats,  is  a  judgment  which  the  licensee  must  prop¬ 
erly  make,  and  not  the  Commission.  And  whether  the  sub¬ 
jects  to  be  dealt  with  are  to  be  education,  health,  labor  relations, 
franchise,  or  other  matters  is  also  a  judgment  which  the  licensee 
himself  must  make  in  the  light  of  his  knowledge  of  community 
affairs.  Thus,  the  Commission  has,  on  another  occasion,  pointed 
out  ( Capital  Broadcasting  Co.,  4  Pike  &  Fischer  R.  R.  21,  23) : 

The  life  of  each  community  involves  a  multitude  of 
interests,  some  dominant  and  all  pervasive,  such  as  in¬ 
terest  in  public  affairs,  education,  and  similar  matters, 
and  some  highly  specialized  and  limited  to  few.  The 
practical  day-to-day  problem  with  which  every  licensee 
is  faced  is  one  of  striking  a  balance  between  these  various 
interests,  to  reflect  them  in  a  program  service  which  is 

1  There  is  no  basis  for  the  implication  running  through  appellant’s  dis¬ 
cussion  (Br.  37-43),  that  the  Commission’s  decision  was  based  on  the  relative 
absence  in  the  Johnston  program  record  and  proposals  of  the  forum  or  round¬ 
table  type  of  format  for  the  discussion  of  public  affairs.  While  the  Com¬ 
mission’s  decision  made  reference  to  the  various  forum  and  round-table 
programs  Beach  has  broadcast  and  intends  to  broadcast,  it  also  referred 
to  its  other  equally  important  efforts  to  cooperate  with  civic  interests  in 
making  good  time  available  and  assisting  in  the  preparation  and  production 
of  civic  programs  of  an  informative  rather  than  controversial  nature  (App. 
298). 

It  is  obvious  that  the  reference  in  the  Proposed  Decision  to  Johnston's 
failure  to  broadcast  labor  programs  was  used  as  an  example  of  its  relative 
general  lack  of  programs  on  public  issues  and  civic  affairs,  and,  in  the  light 
of  the  nature  of  the  Bessemer  community  and  its  recent  labor  history, 
clearly  is  not  an  unfair  example. 
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useful  to  the  community,  and  which  will  in  some  way 
fulfill  the  needs  and  interests  of  many.8 

The  record  plainly  discloses  that  Beach  had  assumed  and  dis¬ 
charged  this  affirmative  responsibility  in  a  substantial  fashion, 
while  Johnston  had  done  so  in  a  manner  which  was  meagre  by 
comparison. 

Moreover,  it  should  be  emphasized  that  the  Commission  in 
the  present  case  did  not  in  any  respect  indicate  that  the  John¬ 
ston  program  service,  standing  alone,  did  not  serve  the  public 
interest,  convenience,  or  necessity,  or  that  its  relative  lack  of 
concern  for  the  special  needs  and  interest  of  its  listening  public 
was  of  so  substantial  a  nature  that  a  question  was  raised  as  to 
whether  a  renewal  of  its  license  could  be  granted.  The  Com¬ 
mission  was  faced  in  this  case  with  the  problem  of  determining 
which  of  two  mutually  exclusive  applicants,  both  of  whom  were 

•  In  the  Capital  case ,  supra,  the  Commission  was  primarily  concerned  with 
the  type  of  judgment  the  licensee  is  called  upon  to  make  in  determining 
whether  particular  programs  may  be  serving  unlawful  ends  or  are  otherwise 
unworthy  of  a  place  in  his  program  service.  There  the  Commission  also 
stated  (4  Pike  &  Fischer  R  B.  21, 22) : 

It  must  therefore  be  clearly  recognized  that  the  problems  presented 
by  programs  devoted  to  the  dissemination  of  horseracing  information 
are  essentially  those  presented  by  any  type  of  program  service  which 
appears  to  be  of  definitely  limited  appeal,  of  interest  to  a  small  segment 
of  the  total  possible  listening  audience  in  the  community.  Thus,  as  to 
such  program  service  it  must  be  asked :  What  is  the  place  of  that  in¬ 
terest  in  the  life  of  the  community?  What  are  the  affirmative  values 
to  be  realized  by  the  satisfaction  of  that  interest?  What  are  the  pos¬ 
sible  detrimental  effects  of  the  satisfaction  of  that  interest?  What 
other  interests  are  excluded  and  to  what  extent,  by  the  particular 
specialized  program  service?  These  are  not  questions  to  be  resolved 
i  in  terms  of  the  private  moral  judgments  or  esthetic  and  other  values 
of  either  individual  licensees  or  the  men  who  compose  the  Commission, 
i  They  must  rather  be  resolved  in  terms  of  that  open-minded,  well-in¬ 
formed  judgment,  sensitive  to  all  aspects  of  the  life  of  the  community, 
without  which  the  criterion  of  the  public  interest  must  become  a 
meaningless  cipher,  utterly  devoid  of  the  power  to  give  guidance  and 
to  make  radio  broadcasting  an  affirmative  contribution  to  the  life  of 
the  nation,  as  Congress  intended  it  to  be. 

It  is  obvious  enough  that  the  licensee’s  duty  to  operate  in  the  public 

interest  is  not  discharged  simply  by  avoiding  illegality,  but  requires  as  well 
affirmative  judgments  of  this  type  in  fashioning  a  program  service. 
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financially  and  technically  qualified  to  operate  a  station,  should 
receive  a  grant.  In  making  this  determination  it  was  necessar¬ 
ily  required  to  consider  which  of  the  applicants,  on  the  basis  of 
their  past  record  and  future  proposals  could  best  provide  pro¬ 
gram  service  meeting  the  needs  and  requirements  of  the  public 
which  their  proposed  stations  would  serve.  National  Broad¬ 
casting  Company  v.  United  States ,  319  U.  S.  190,  affirming  47  F. 
Supp.  940  (D.  C.  S.  D.  N.  Y.) ;  cf.,  Ashbacker  Radio  Corporation 
v.  Federal  Communications  Commission,  326  U.  S.  327.  As  the 
Supreme  Court  stated  in  the  National  Broadcasting  Company 
case,  supra,  at  pp.  215-217 : 

The  Act  itself  establishes  that  the  Commission’s  pow¬ 
ers  are  not  limited  to  the  engineering  and  technical  as¬ 
pects  of  regulation  of  radio  communication.  Yet  we 
were  asked  to  regard  the  Commission  as  a  kind  of  traffic 
officer,  policing  the  wave  lengths  to  prevent  stations 
from  interfering  with  each  other.  But  the  Act  does  not 
restrict  the  Commission  merely  to  supervision  of  the 
traffic.  It  puts  upon  the  Commission  the  burden  of 
determining  the  composition  of  that  traffic  *  *  * 
The  “public  interest”  to  be  served  under  the  Commu¬ 
nications  Act  is  thus  the  interest  of  the  listening  public 
in  the  ‘‘larger  and  more  effective  use  of  radio.”  Sec. 
303  (g).  The  facilities  of  radio  are  limited  and  there¬ 
fore  precious;  they  cannot  be  left  to  wasteful  use  with¬ 
out  detriment  to  the  public  interest  *  *  *.  The 
Commission’s  licensing  function  cannot  be  discharged, 
therefore,  merely  by  finding  that  there  are  not  techno¬ 
logical  objections  to  the  granting  of  a  license.  If  the 
criterion  of  “public  interest”  were  limited  to  such  mat¬ 
ters,  how  could  the  Commission  choose  between  two  ap¬ 
plicants  for  the  same  facilities,  each  of  whom  is  finan¬ 
cially  and  technically  qualified  to  operate  a  station f 
Since  the  very  inception  of  federal  regulation  by  radio, 
comparative  considerations  as  to  the  services  to  be  ren- 
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dered  have  governed  the  application  of  the  standard  of 
“public  interest,  convenience  and  necessity.”  (Empha¬ 
sis  supplied.)® 

But  this  necessary  comparative  consideration  of  the  program 
records  and  plans  of  the  two  applicants  could  not  itself  be  any 
basis  for  inferring  that  either  station  considered  by  itself  was 
not  operated  in  the  public  interest.  In  this  respect  the  present 
case  must  be  distinguished  from  Allen  T.  Simmons  v.  F.  C.  C., 
- App.  D.  C. - ,  169  F.  2d  670,  where  the  Commis¬ 
sion  had  held  in  its  decision  that  the  Simmons  program  pro¬ 
posals  were  such  that,  without  regard  to  any  comparative  con¬ 
sideration  with  the  competing  applicant,  a  grant  to  Simmons 
would  not  have  been  in  the  public  interest.  In  the  present  case, 
appellant  cannot  complain  that  the  Commission  made  a  com¬ 
parison  between  the  two  applicants  when  the  making  of  such 
a  comparison  was  the  very  purpose  of  the  proceeding. 

It  is  clear,  moreover,  that  the  substance  of  this  comparison  is 
one  of  the  paramount  factors  in  any  consideration  of  the  pro¬ 
gram  service  and  policies  of  applicants  for  broadcast  licenses; 
namely,  the  extent  to  which  such  programming  will  serve  the 
particular  local  and  regional  needs  and  interests  of  the  com¬ 
munity  which  the  applicant  proposes  to  serve.  This  has  been 
conclusively  settled  by  the  courts  in  National  Broadcasting 
Company  v.  U nited  States,  319  U.  S.  190,  and  Allen  T.  Simmons 

v.  Federal  Communications  Commission, - App.  D.  C.  — 

— ,  169  F.  2d  670,  certiorari  denied  October  18,  1948,  17  U.  S. 

’This  Court  has  consistently  approved  Commission  consideration  of  the 
relative  program  service  and  proposals  of  competing  licensee,  and  similar 
consideration  by  its  predecessor,  the  Federal  Radio  Commission,  in  cases  in 
which  existing  stations,  sharing  time  on  the  same  frequency,  have  applied 
for  a  larger  share  of  the  broadcast  time.  See  Evangelical  Lutheran  Synod 
r.  Federal  Communications  Commission,  70  App.  D.  C.  270,  105  F.  2d  793; 
Great  Lakes  Broadcasting  Co.  v.  Federal  Radio  Commission ,  59  App.  D.  C. 
197,  37  F.  2d  993;  Woodman  of  the  World  Life  Ins.  Assn.  (WOW)  v.  Fed¬ 
eral  Radio  Commission,  61  App.  D..C.  54,  57  F.  2d  420 ;  Radio  Investment  Co. 
v.  Federal  Radio  Commission,  61  App.  D.  C.  296,  62  F.  2d  381.  In  uphold¬ 
ing  the  Commission’s  decision  in  the  Evangelical  Lutheran  Synod  case, 
supra,  this  Court  stated  (70  App.  D.  C.  at  p.  272, 105  F.  2d  at  p.  795) ; 

“We  cannot  substitute  our  judgment  for  the  Commissions  as  to 
the  relative  public  importance  of  the  different  types  of  programs 
offered  by  KSD  and  KFUO  [the  two  competing  applicants].” 


33 


Law  Week  3112,  and  is  not  disputed  by  the  appellant.  Appel¬ 
lant  argues,  however,  that  though  the  Commission  may  deny 
absolutely  any  application  for  a  station  license  in  which  the 
ability  of  a  licensee  to  determine  for  itself  the  particular  pro¬ 
grams  to  be  broadcast  is  restricted,  either  by  contractual  ar¬ 
rangements  with  a  network  or  by  the  voluntary  delegation  of 
its  programming  functions  to  a  network,  the  Commission  may 
not  even  consider  in  comparative  hearings  the  actual  record 
and  proposed  future  policy  of  a  station  with  respect  to  the 
scheduling  of  programs  devoted  to  consideration  and  discus¬ 
sion  of  issues  and  problems  of  interest  and  importance  to  the 
station’s  community,  where  the  programming  decisions  are 
made  by  licensee  itself  (Br.  42-43).  But  this  is  the  very  point 
which  was  decided  by  the  Simmons  case,  supra.  The  network 
contracts  prohibited  by  the  Commission’s  Chain  Broadcasting 
Rules,  Sections  3.101-3.108,  upheld  in  the  National  Broadcast¬ 
ing  Company  case,  were  contrary  to  the  public  interest  and, 
therefore,  subject  to  Commission  prohibition,  not  because  they 
were  contracts  as  such,  but  because  their  inevitable  result  was 
the  limitation  of  service  in  the  particular  interests  of  the  com¬ 
munity  which  the  stations  bound  by  such  contracts  served. 
The  applicant  in  the  Simmons  case  had  not  bound  himself  by 
any  contract,  but  had  voluntarily  proposed  a  type  of  station 
operation  the  inevitable  result  of  which  would  have  been  the 
sacrifice  of  the  special  needs,  desires,  and  interests  of  the  par¬ 
ticular  community  served  by  his  station.  It  would  be  logically 
absurd  to  say  that  the  Commission  may  deny  a  license  to  an 
applicant  who  proposed  to  so  arrange  his  station’s  program¬ 
ming  that  local  needs  and  requirements  could  not  be  served, 
but  cannot  even  consider  the  actual  record  of  a  station  with 
respect  to  these  matters  for  the  purposes  of  comparison  with 
another  when  both  are  competing  applicants  for  new  facili¬ 
ties. 

In  the  present  case  the  record  discloses  that  one  of  the  appli¬ 
cants,  Beach,  has  devoted  a  substantially  greater  portion  of  the 
broadcast  time  to  the  consideration  of  public  questions  of  local 
interest  and  importance  than  the  competing  applicant,  and  has 
plans  for  the  substantial  extension  of  such  service  as  contrasted 
with  Johnston’s  policy  of  merely  making  time  available  upon 
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request.  It  is  difficult  to  see,  therefore,  how  the  Commission 
could  reasonably  have  come  to  any  other  conclusion  than  that, 
as  between  the  two  applicants,  the  program  proposals  set  forth 
in  the  Beach  application  would  better  serve  the  public  interest. 
Such  a  determination  does  not  involve  approval  or  disapproval 
of  the  subject  matter  or  specific  content  of  any  particular  pro¬ 
gram  or  type  of  program  nor  the  prescription  or  proscription  of 
any  particular  program  format.  It  does  not  attempt  to  dictate 
any  fixed  percentage  of  broadcast  time  maximum  or  minimum, 
which  must  be  devoted  to  programs  devoted  to  discussion  and 
consideration  of  public  issues  and  civic  programs  of  local  and 
regional  interest,  if  any  applicant’s  program  service  is  to  be  in 
the  public  interest.  To  claim,  therefore,  that  any  such  con¬ 
sideration  of  the  relative  program  services  and  proposals  of  the 
applicants  constitutes  “censorship”  or  an  abridgement  of  the 
right  of  free  speech  prohibited  by  the  Communications  Act  is 
to  assign  to  that  much  abused  term  a  meaning  which  it  has 
never  had  and  which  was  clearly  not  contemplated  by  Congress 
in  enacting  Section  326  of  the  Communications  Act.  As  the 
Supreme  Court  said  in  National  Broadcasting  Company  v. 
United  States,  supra,  319  U.  S.  190  at  p.  227 : 

The  right  of  free  speech  does  not  include,  however, 
the  right  to  use  the  facilities  of  radio  without  a  license. 
The  licensing  system  established  by  Congress  in  the  Com¬ 
munications  Act  of  1934  was  a  proper  exercise  of  its 
power  over  commerce.  The  standard  it  provided  for 
the  licensing  of  stations  was  “the  public  interest,  con¬ 
venience,  or  necessity.”  Denial  of  a  station  license  on 
that  ground,  if  valid  under  the  Act,  is  not  a  denial  of  free 
speech. 

C.  The  Commission's  determination  that  Beach  was  to  be  favored  over 
Johnston  because  of  his  plans  for  a  larger  staff  of  specialists  to  operate 
his  proposed  station 

As  both  the  Commission’s  Decision  and  Memorandum 
Opinion  made  clear,  one  of  the  factors  which  led  the  Commis¬ 
sion  to  favor  the  application  of  Beach  over  that  of  Johnston 
Broadcasting  Company  was  that  Beach’s  proposed  station 
would  be  better  staffed  than  that  proposed  by  Johnston  (App. 
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299,  316).  The  facts  upon  which  the  Commission  arrived  at 
that  determination  are  not  disputed  by  the  appellant.  They 
show  that  in  his  present  operation  of  station  WTNB,  Beach 
already  has  a  staff  of  25  people  headed  by  his  general  manager, 
Mrs.  Hicks,  a  woman  with  16  years  of  broadcasting  experience 
in  Birmingham.  If  his  application  for  increased  facilities  was 
granted,  Beach  intended  to  add  ten  more  employees,  including 
a  farm  editor  and  assistant,  a  news  reporter  and  assistant,  a  di¬ 
rector  of  woman’s  activities,  a  musical  director  and  librarian 
(App.  291,  299).  As  contrasted  with  this  staff  of  35  persons, 
Johnston  proposes  a  staff  of  21,  only  one  of  whom — the  general 
manager,  Mr.  Terry — has  presently  been  engaged.  Of  this 
staff  of  21, 7  would  be  engineers,  3  salesmen,  5  announcers,  and 
one  a  combination  bookkeeper  and  traffic  manager,  leaving  the 
basic  work  of  building  and  producing  programs  to  only  five 
men,  the  general  manager,  production  manager,  2  writers,  and 
a  combination  musical  director-librarian.  On  the  basis  of  this 
showing  the  Commission  clearly  was  justified  in  concluding 
that  the  respective  plans  of  the  two  applicants  with  respect  to 
the  staffs  of  their  proposed  station  provided  an  additional  rea¬ 
son  for  determining  that  Beach  would  be  more  likely  to  cany 
out  his  program  proposals  in  providing  a  well-balanced  service 
meeting  the  needs  and  interest  of  the  people  of  Birmingham 
and  the  surrounding  area.  See  Orlando  Daily  Newspapers 
Inc.,  3  Pike  and  Fischer,  R.  R.  624;  WBNX,  Inc.,  et  al.,  4  Pike 
and  Fischer,  R.  R.  653 ;  cf .  Brownwood  Broadcasting  Co.,  4  F. 
C.  C.  281 ;  C.  L.  Weathersbee,  et  al.,  8  F.  C.  C.  105. 

In  its  brief  appellant  has  attempted  to  discount  the  vast 
difference  between  the  staffing  proposals  of  the  two  appli¬ 
cants  on  the  several  grounds  that  Beach’s  operation  of  WTNB 
up  to  the  date  of  the  hearing  had  been  at  a  financial  loss  and 
the  fact  that  Beach  himself  had  shown  a  certain  amount  of 
ignorance  concerning  some  of  the  more  specific  aspects  of  his 
station’s  operation.  Neither  of  these  factors,  however  have 
the  slightest  relevance  to  the  specific  question  of  the  authority 
of  the  Commission  to  make  a  distinction  between  the  two  ap¬ 
plicants  on  the  basis  of  their  proposals  for  staffing  their  sta- 


36 


tions.  There  is  no  allegation  that  Beach  is  financially 
unqualified  to  undertake  the  expansion  of  his  staff  as  he  has 
proposed,10  and  the  fact  that  his  existing  station  WTNB,  like 
many  other  new  business  enterprises,  and  particularly  new 
radio  stations,  lost  money  during  its  first  six  months  of  opera¬ 
tion  in  no  respect  affects  Beach’s  ability  to  employ  the  addi¬ 
tional  personnel  he  has  indicated  he  would  employ.  Beach’s 
proposals  to  expand  his  staff  were  not  conditioned  on  the 
station’s  first  making  a  profit;  on  the  contrary,  Mr.  Beach 
testified  that  he  was  “not  so  particularly  interested  in  Station 
WTNB  from  a  standpoint  of  making  money.  I  recognize  as 
a  business  proposition  it  must  be  self-sustaining,  but  I  am 
interested  intensely  and  have  always  been  and  I  am  today  in 
building  this  station  for  the  public  good”  (App.  117).  The 
innuendo  in  appellant’s  brief  that  Mr.  Beach  would  not  in 
fact  live  up  to  his  commitment  to  expand  the  staff  of  Station 
WTNB  if  his  application  is  approved  is,  therefore,  completely 
unsupported  by  any  facts  and  requires  no  further  considera¬ 
tion. 

Equally  irrelevant  is  the  contention  made  by  the  appellant 
that  Beach’s  plans  for  an  increased  staff  of  experts  of  various 
types  of  local  and  civic  programming  constitute  no  basis  for 
favoring  Beach  over  Johnston  because  Beach,  himself,  has 
not  participated  in  the  actual  operation  of  the  station  to  any 
great  extent  and  was  unfamiliar  with  some  of  the  financing 
and  programming  details  of  the  station’s  operations.  Since 
%  both  Beach  and  Johnston  have  left  and  intended  to  leave  the 
general  day-to-day  operation  of  the  station  in  the  hands  of 
their  general  manager  and  have  primarily  served  and  will 
continue  to  serve  in  the  capacity  of  advisors  on  general  station 
policy,  the  inclusion  of  the  specialized  personnel  on  the  WTNB 
staff  for  sports,  farm,  women’s  and  news  programs  would  ap¬ 
pear  to  be  particularly  helpful  in  programming  the  station  in 
the  public  interest,  convenience,  and  necessity.  This  will  not 
be  as  readily  feasible  with  the  more  limited  number  of  staff 
personnel  to  be  devoted  to  program  production  by  the  Johnston 
Broadcasting  Company. 


*  Beach’s  net  worth  is  in  excess  of  $700,000  (App.  295). 
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A  large  organization  does  not,  of  course,  insure  good  radio 
operation.  But  where,  as  in  the  present  case,  the  expansion 
of  the  organization  to  include  various  types  of  program  special¬ 
ists  is  accompanied  by  plans  for  the  substantial  expansion  of 
public  service  programming  in  such  fields,  the  applicant’s  plans 
with  respect  to  its  station  staff  are  important  not  only  in  giving 
assurance  that  the  applicant’s  current  programming  ideas  will 
be  carried  out,  but  also  in  making  possible  further  experimen¬ 
tation  with  new  and  different  program  ideas  and  formats,  after 
the  station  is  established  as  a  going  entity. 

CONCLUSION 

Prom  the  foregoing  it  is  clear  that  the  Commission  properly 
determined  that  it  had  jurisdiction  over  the  Beach  application ; 
that  the  Commission’s  findings  were  based  upon  the  evidence 
in  the  record;  and  that  the  Commission  properly  concluded 
that  on  a  comparative  basis  the  application  of  the  intervenor 
should  be  preferred  to  that  of  the  appellant.  Under  these  cir¬ 
cumstances  the  judgment  of  an  administrative  agency  should 
not  be  disturbed.  See  Securities  and  Exchange  Commission  v. 
Chenery  Corporation ,  332  U.  S.  194,  209;  Republic  Aviation 
Corp.  v.  Labor  Board,  324  U.  S.  793,  800;  Rochester  Telephone 
Corporation  v.  United  States,  307  U.  S.  125,  140;  National 
Broadcasting  Company  v.  United  States,  319  U.  S.  190,  224; 
Federal  Communications  Commission  v.  WOKO,  Inc.,  329  U. 
S.  223, 229 ;  Mississippi  Valley  Barge  Line  Co.  v.  United  States, 
292  U.  S.  282, 286. 

It  is  therefore  respectfully  submitted  that  the  appeal  should 
be  dismissed. 

Federal  Communications  Commission, 
Benedict  P.  Cottone, 

General  Counsel, 
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Acting  Assistant  General  Counsel, 
Richard  A.  Solomon, 
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Appeal  From  The  Federal  Communications  Commission 

BRIEF  FOR  INTERVENER 

STATEMENT  OF  CASE 

Appellant’s  Statement  of  the  Case  does  not  include  all 
material  facts,  and  does  not  set  forth  the  grounds  on  which 
the  Commision  bases  its  decision  from  which  appeal  is 
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taken.  Intervener,  therefore,  desires  to  supplement  appel¬ 
lant  ’s  statement  of  the  case  as  follows: 

When  the  application  of  Thomas  N.  Beach  was  filed 
October  2, 1946,  it  was  apparent  on  its  face  that  it  had  been 
signed  and  verified  by  Beach  August  24,  1946,  whereas  the 
attached  engineering  report  of  A.  D.  Ring,  Consulting 
Engineer,  was  not  completed  until  October  2,  1946  when 
the  application  was  filed  (J.  App.  28-29,  56).  Although 
the  Johnston  application  was  then  on  file  and  was  obviously 
in  conflict  with  that  of  Beach,  Johnston  did  not  object  to 
Commission  acceptance  of  the  Beach  application  and  did 
not  question  the  Commission’s  jurisdiction  to  entertain 
the  application  until  five  and  one-half  months  later,  when 
the  hearing  had  been  completed.  Two  weeks  before  the 
February  27,  1947,  hearing,  Johnston  filed  a  motion  to 
strike  the  Beach  application,  alleging  that  it  had  not  been 
filed  in  good  faith — but  this  motion  did  not  challenge  the 
jurisdiction  of  the  Commission  to  accept  and  consider  the 
application  which  plainly  had  been  executed  by  Beach  be¬ 
fore  the  completion  of  the  attached  engineering  report 
(J.  App.  55-59). 

,  Subsequent  to  the  hearing,  Johnston  presented  its  juris¬ 
dictional  contentions  to  the  Commission  four  times  —  in  its 
March  21,  1947,  motion  to  strike  the  Beach  application  (J. 
App.  287) ;  in  its  September  26,  1947,  exceptions  to  the 
Proposed  Decision  and  in  the  accompanying  Memorandum 
Brief  ( J.  App.  286) ;  in  its  oral  argument  on  the  Proposed 
Decision ;  and  in  its  December  29, 1947,  petition  for  rehear¬ 
ing  and  reconsideration  of  the  December  11,  1947  Decision 
and  Order  granting  Beach  (J.  App.  303-304).  These  con¬ 
tentions  have  been  given  full  consideration  by  the  Com¬ 
mission  and  have  been  twice  denied  —  in  its  December  11, 
1947,  Decision  and  Order  and  in  its  May  5,  1948,  Memo¬ 
randum  Opinion  and  Order  denying  rehearing  and  recon¬ 
sideration  ( J.  App.  296,  314). 
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In  its  Decision  and  Order  of  December  11, 1947,  the  Com¬ 
mission  concluded  that  “  any  distinctions  that  may  exist 
between  the  qualifications  of  the  applicants  in  terms  of  resi¬ 
dence,  broadcasting  experience,  or  proposed  participation 
in  the  operation  of  the  facilities  applied  for  do  not  afford 
an  adequate  basis  to  prefer  one  applicant  over  the  other”. 
It  concluded,  however,  that  “on  the  basis  of  program  pro¬ 
posals  as  well  as  on  past  performances,  we  believe  that 
Thomas  N.  Beach  will  provide  greater  opportunity  for  ef¬ 
fective  local  expression  than  will  the  Johnston  Broadcast¬ 
ing  Company”.  It  further  concluded  that  since  the  station 
proposed  by  Beach  will  be  better  staffed  than  that  pro¬ 
posed  by  Johnston  “such  a  staff  furnishes  additional  as¬ 
surance  that  Thomas  N.  Beach  will  be  able  to  carry  out  his 
program  proposal  and  provide  a  well-balanced  broadcast 
service  to  the  people  of  Birmingham  and  the  surrounding 
area.”  For  these  reasons,  it  was  held  that  the  public  in¬ 
terest,  convenience,  and  necessity  would  be  better  served  by 
a  grant  to  Beach  than  to  Johnston  (J.  App.  298-299). 

QUESTIONS  PRESENTED 

The  issues  which  the  brief  of  appellant  raises  on  this 
appeal  are  threefold: 

1.  Does  the  Commission  have  jurisdiction  under  the 
Communications  Act  of  1934,  as  amended,  to  accept  and 
adjudge  the  application  of  Beach  which  was  signed  and 
executed  by  him  prior  to  the  completion  of  the  engineering 
report  with  which  it  was  filed? 

2.  Is  there  substantial  evidence  to  support  the  findings 
and  conclusions  of  the  Commission  (1)  that  the  distinctions 
between  the  applicants  as  to  residence,  broadcasting  expe¬ 
rience,  and  participation  in  station  operation  do  not  afford 
an  adequate  basis  on  which  to  predicate  a  decision;  (2) 
that  the  program  proposals  and  past  performances  of 
Beach  give  assurance  of  providing  greater  opportunity  for 
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effective  local  expression  than  those  of  Johnston;  and  (3) 
that  the  better  staffing  proposed  by  Beach  furnishes  addi¬ 
tional  assurance  of  his  ability  to  carry  out  his  program  pro¬ 
posals  and  provide  a  well-balanced  program  service? 

3.  It  is  a  form  of  censorship  prohibited  by  Section  326 
of  the  Communications  Act  for  the  Commission  to  base  its 
decision  in  part  on  the  ground  that  the  program  proposals 
and  past  performances  of  Beach  give  assurance  of  provid¬ 
ing  greater  opportunity  for  effective  local  expression  than 
those  of  Johnston? 

SUMMARY  OF  ARGUMENT 
I 

The  Commission  clearly  has  jurisdiction  under  the  Com¬ 
munications  Act  to  accept  and  adjudge  the  Beach  applica¬ 
tion.  It  is  in  writing  on  the  Commission’s  printed  applica¬ 
tion  form,  and  is  in  full  compliance  with  the  Rules  and 
Regulations.  There  can  be  no  question  that  it  complies 
with  the  requirements  of  Section  308  (a)  of  the  Act  that 
applications  be  in  writing.  Since  it  was  signed  and  exe¬ 
cuted  by  Beach,  the  application  undoubtedly  complies  with 
any  reasonable  construction  of  the  requirement  of  Section 
308  (b)  of  the  Act  that  it  shall  be  signed  under  oath  or  af¬ 
firmation.  It  is  absurd  to  contend  that  308  (b)  requires  a 
broadcast  applicant,  without  knowledge  of  radio  engineer¬ 
ing,  to  swear  to  the  truth  and  accuracy  of  a  highly  technical 
engineering  report  he  cannot  understand  which  has  been 
prepared  by  a  consulting  radio  engineer,  who  has  himself 
sworn  to  the  truth  and  accuracy  of  his  report.  Appellant’s 
application  contains  the  same  deficiency  of  execution  of 
which  it  here  complains.  If  the  Commission  is  without 
jurisdiction  to  consider  and  adjudge  the  Beach  application, 
it  is  likewise  without  jurisdiction  to  consider  and  adjudge 
the  Johnston  application.  Both  applications  are  properly 
before  the  Commission.  The  jurisdictional  contentions  of 
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appellant  were  thoroughly  considered  and  properly  re¬ 
jected.  Its  contentions  regarding  the  illegality  of  Beach’s 
making  reference  to  financial  data  on  file  in  his  FM  appli- 
tation  are  not  valid  because  there  is  no  showing  that  the 
financial  data  was  not  of  the  personal  knowledge  of  Beach 
when  he  executed  his  850  kc  application.  Moreover,  this 
point  should  not  be  given  consideration  by  the  Court  since 
it  was  never  raised  before  the  Commission  nor  was  it  spe¬ 
cifically  set  forth  in  appellant’s  statement  of  reasons  for 
appeal,  required  by  Section  402  (c)  of  the  Act. 

II 

All  of  the  Findings  and  Conclusions  of  the  Commission 
are  supported  by  substantial  evidence.  The  evidence  with 
respect  to  the  comparative  length  of  residence,  broadcast¬ 
ing  experience,  and  proposed  participation  in  station  op¬ 
eration  of  Beach  and  Johnston  is  such  that  the  Commission 
did  not  act  arbitrarily  or  capriciously  in  holding  that  these 
factors  do  not  afford  an  adequate  basis  on  which  to  predi¬ 
cate  a  decision  favoring  either  applicant.  The  Conclusion 
that  the  program  proposals  and  past  performances  of 
Beach  give  assurance  of  providing  greater  opportunity  for 
effective  local  expression  than  those  of  Johnston  is  a  rea¬ 
sonable  conclusion  from  the  evidence.  The  finding  that  the, 
station  of  Beach  will  be  better  staffed  than  that  of  Johnston 
is  supported  by  evidence  which  Johnston  does  not  and  can¬ 
not  dispute.  It  is  a  proper  conclusion  from  this  evidence 
that  with  his  more  complete  staff  Beach  will  be  better  able 
to  carry  but  his  program  proposals  and  provide  a  well  bal¬ 
anced  program  service  than  will  Johnston. 

m 

The  Commission  has  not  contravened  the  prohibition  of 
Section  326  of  the  Act  against  its  exercising  censorship 
over  radio  communications  by  favoring  Beach  partly  be¬ 
cause  his  program  proposals  give  assurance  of  providing 
greater  opportunity  for  effective  local  expression  than 
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those  of  Johnston.  Appellant  completely  overlooks  the 
fact  that  the  preference  for  the  Beach  programming  is 
based  not  only  on  his  plans  for  forums,  and  discussions  of 
subjects  on  which  people  differ,  but  also  on  his  plans  for 
extending  full  cooperation  to  civic  and  community  interests 
not  only  in  offering  time  without  charge  at  good  listening 
hours  but  also  by  offering  advice  and  assistance  in  prepar¬ 
ing  and  presenting  these  civic  and  community  broadcasts 
of  a  non-controversial  nature.  Appellant  erroneously  con¬ 
tends  that  it  is  censorship  for  the  Commission  to  favor  a 
program  service  without  affirmative  evidence  of  record 
that  such  service  is  desired  by  the  radio  listeners  of  the 
area.  Under  the  Act  the  Commission  may  use  its  expert 
judgment  to  determine  which  program  service  of  two  mu¬ 
tually  i  exclusive  applicants  will  best  meet  the  statutory 
standard  of  service  in  the  public  interest,  convenience,  and 
necessity.  Section  303  (g)  of  the  Act  specifically  empowers 
the  Commission  to  encourage  the  larger  and  more  effective 
use  of  radio  in  the  public  interest.  The  courts  have  re¬ 
peatedly  upheld  the  power  of  the  Commission  to  give  con¬ 
sideration  to  proposed  program  service  in  applying  the 
standard  of  public  interest,  convenience,  and  necessity.  The 
novel  censorship  contention  of  appellant  is  without  support 
in  any  decisions  construing  the  Communications  Act.  Since 
their  proposed  program  services  have  been  determined  ini¬ 
tially  by  the  two  applicants,  the  choice  of  the  Commission 
between  the  respective  program  proposals  is  not  censor¬ 
ship. 

IV 

The  decision  of  the  Commission  should  not  be  reversed 
on  appeal  unless  it  is  shown  to  be  clearly  in  error,  which  is 
not  the  case.  Under  Section  402  (e)  of  the  Act,  review  by 
the  Court  is  limited  to  questions  of  law  and  findings  of  fact 
of  the  Commission  if  supported  by  substantial  evidence 
shall  be  conclusive.  It  is  clear  from  the  evidence  that 
there  is  a  rational  basis  for  the  decision  favoring  Beach. 
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The  evidence  is  such  that  a  reasonable  mind  may  accept  it 
as  adequate  to  support  the  conclusions  which  the  Commis¬ 
sion  has  drawn.  Accordingly,  the  decision  is  supported  by 
substantial  evidence  and  should  be  affirmed  on  this  appeal. 

ARGUMENT 

I 

The  Commission  Has  Jurisdiction  Under  the  Communi¬ 
cations  Act  and  Its  Rules  to  Accept  and  Adjudge  the  Beach 
Application. 

Appellant’s  contentions  that  Section  308  (a)  and  (b)  of 
the  Communications  Act  deprive  the  Commission  of  juris¬ 
diction  to  accept  and  act  on  the  Beach  application  are  com¬ 
pletely  without  merit.  The  application  as  filed  October 
2,  1946  was  on  the  Commission’s  printed  application  form 
304,  was  in  writing,  and  was  in  full  and  complete  compliance 
with  the  Rules  and  Regulations  (J.  App.  3-28).  No  ques¬ 
tion  was  raised  by  the  Commission  as  to  the  sufficiency  of 
the  application,  and  it  was  promptly  accepted  for  filing. 
There  can  be  no  doubt  that  it  is  in  accord  with  the  pro¬ 
visions  of  Section  308  (a)  of  the  Act  that  “The  Commis¬ 
sion  may  grant  licenses,  renewal  of  licenses,  and  modifica¬ 
tion  of  licenses  only  upon  written  application  therefor  re¬ 
ceived  by  it . ”  Moreover,  since  the  written  appli¬ 

cation  was  duly  signed  by  Thomas  N.  Beach  and  executed 
before  a  notary  public,  in  accordance  with  Commission 
requirements,  it  fully  complies  with  the  provision  of  Sec¬ 
tion  308  (b)  of  the  Act  that  “Such  application  and/or  such 
statement  of  fact  shall  be  signed  by  the  applicant  and/or 
licensee  under  oath  or  affirmation”. 

The  fact  that  Beach  signed  and  executed  the  application 
form  prior  to  the  completion  of  the  accompanying  engineer¬ 
ing  report  of  A.  D.  Ring,  his  consulting  engineer,  does  not 
invalidate  the  application  since  it  was  not  possible  under 
any  circumstances  for  him  to  swear  to  the  truth  and 
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accuracy  of  the  attached  engineering  report.  The  record 
shows  that  Beach  has  no  engineering  knowledge  of  radio. 
Like  the  majority  of  broadcast  applicants,  he  does  not 
understand  much  of  the  technical  data  which  the  Commis¬ 
sion  requires  be  filed  with  applications  (Int.  App.  13 A). 
Beach  testified  that  the  application  was  prepared  under  his 
direction,  that  he  signed  and  executed  it,  and  that  he  went 
over  it  as  carefully  as  he  knew  how  to  see  that  all  questions 
were  answered  in  accordance  with  the  facts,  but  that  there 
were  a  good  many  technical  questions  which  he  could  not 
tell  whether  they  were  right  or  wrong  (Int.  App.  13A). 

It  should  be  noted  that  the  engineering  report  was  signed 
by  the  Beach  consulting  engineer  under  oath  that  the  cal¬ 
culations  and  exhibits  in  the  report  were  made  by  him 
personally  or  under  his  direction  and  that  all  facts  con¬ 
tained  therein  are  true  of  his  own  knowledge  (J.  App.  29). 
The  report  consists  of  23  pages  including  4  pages  of  state¬ 
ment  of  the  general  engineering  problem  presented,  6 
tables,  and  13  figures,  including  interference  calculations, 
population  counts,  directional  antenna  design  formulae, 
horizontal  and  vertical  plane  radiation  patterns,  coverage 
contours,  service  areas,  plats  of  the  site  and  ground  system, 
and  similar  data  beyond  the  understanding  of  persons  with¬ 
out  technical  radio  training  and  experience  (Int.  App.  4A- 
9A).  Due  to  the  complex  nature  of  the  engineering  data 
which  the  Commission  requires,  broadcast  applicants  must 
necessarily  place  complete  reliance  on  the  integrity  and 
ability  of  their  consulting  engineers. 

Appellants  position  is  that  under  308  (b)  a  broadcast 
applicant  must  take  oath  as  to  the  truth  and  accuracy  of; 
highly  technical  engineering  data  being  filed  as  a  part  of 
his  application  notwithstanding  that  this  technical  data  is 
beyond  his  comprehension  and  has  been  subscribed  and 
verified  by  his  authorized  consulting  engineer.  Its  brief 
contends  that  if  Beach  cannot  be  found  guilty  of  perjury 
with  respect  to  the  truth  and  accuracy  of  the  engineering 
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data  prepared  by  liis  consulting  engineer  and  attached  to 
the  application,  then  there  has  not  been  compliance  with 
308  (b)  requiring  applications  to  be  signed  under  oath  or 
affirmation. 

An  oath  is  defined  as  an  appeal  by  a  person  to  God  to 
witness  the  truth  of  what  he  declares,  and  an  impre¬ 
cation  of  divine  punishment  or  vengeance  upon  him  if  what 
he  says  is  false  (46  Corpus  Juris  838).  An  affirmation  is 
defined  in  a  general  sense  as  meaning  the  act  of  affirming 
or  asserting  something  as  true  (2  Corpus  Juris  Secundum 
994).  It  is  absurd  to  contend' that  308  (b)  should  be  con¬ 
strued  to  require  a  broadcast  applicant  without  technical 
knowledge  of  radio  to  swear  to  the  Almighty  as  to  the  truth 
and  accuracy  of  complex  engineering  data  which  he  is  not 
competent  to  understand.  The  absurdity  of  such  a  position 
has  been  recognized  by  the  Commission  in  the  preparation 
of  its  printed  application  forms.  Section  36  of  form  304 
signed  by  Beach  required  the  applicant  to  swear  only  that 
“All  the  statements  made  in  the  application  and  attached 
exhibits  are  considered  material  representations,  and  all 
exhibits  are  a  material  part  hereof  and  are  incorporated 
herein  as  if  set  out  in  full  in  the  application”  (J.  App.  28). 
He  was  not  required  to  swear  to  the  truth  and  accuracy  of 
the  engineering  data.  Moreover,  in  recent  months,  the 
application  forms  have  been  revised  to  provide  that  the 
technical  portions  of  the  application  be  signed  by  a  com¬ 
petent  technician  rather  than  by  the  applicant  as  follows : 

“I  certify  that  I  am  the  Technical  Director,  Chief 
Engineer  or  Consulting  Engineer  for  the  applicant  of 
the  radio  station  for  which  this  application  is  submit¬ 
ted  and  that  I  have  examined  the  foregoing  statement 
of  technical  information  and  that  it  is  true  to  the  best 
of  my  knowledge  and  belief. 


Technical  Director,  Chief  Engineer  or  Consulting 

Engineer’ ’ 
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On  the  revised  forms,  there  is  added  to  the  language  of 
Section  36  above  the  following  sentence : 

“The  applicant,  or  the  .undersigned  on  the  appli¬ 
cant’s  behalf,  states  that  he  has  endeavored  to  supply 
full  and  correct  information  as  to  all  matters  which  are 
relevant  to  this  application  and  that  he  has  done  so  as 
to  all  matters  within  his  own  knowledge.” 

These  recent  revisions  are  further  clear  recognition  by  the 
Commission  of  the  practical  fact  that  most  broadcast  appli¬ 
cants  cannot  take  oath  as  to  the  correctness  of  the  required 
engineering  information. 

Regardless  of  whether  he  had  received  and  examined  the 
report  of  his  consulting  engineer  prior  to  signing  and 
executing  his  application,  Beach  could  not  be  found  guilty 
of  perjury  in  the  event  some  of  the  calculations  and  other 
technical  data  in  the  report  were  false  unless  he  knew  that 
the  engineering  data  was  false.  Perjury  involves  the  will¬ 
ful  taking  of  a  false  oath.  If  an  applicant  in  good  faith 
relies  upon  his  consulting  engineer  to  prepare  engineering 
data  beyond  his  comprehension,  he  cannot  be  found  guilty 
of  willfully  taking  a  false  oath  if  the  engineering  data 
proves  to  be  false.  Appellant  concedes  that  Beach  believed 
the  technical  data  of  A.  D.  Ring,  his  consulting  engineer, 
would  be  true  and  correct  (App.  Br.  18). 

The  record  shows  that  both  of  the  parties  in  interest  in 
Johnston  Broadcasting  Company  are,  like  Beach,  without 
technical  background  in  radio  (R.  872,  879).  Therefore, 
when  George  Johnston,  Jr.  signed  and  executed  appellant’s 
application,  he  could  not  swear  of  his  own  knowledge  to 
the  truth  and  accuracy  of  the  attached  engineering  report 
of  his  consulting  engineer,  any  more  than  Beach  could 
swear  to  the  truth  and  accuracy  of  the  engineering  report 
of  his  consulting  engineer.  The  fact  that  Johnston  may 
have  had  his  engineering  report  in  hand  on  execution  of 
his  application,  whereas  Beach  did  not,  is  of  no  practical 
significance  since  neither  was  competent  to  understand  and 
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take  oath  as  to  the  truth  and  accuracy  of  the  work  of  his 
consulting  engineer. 

Moreover,  it  should  be  observed  that  the  Johnston  appli¬ 
cation  contains  the  same  deficiency  of  execution  of  which 
appellant  here  complains.  The  record  shows  that  on  Au¬ 
gust  26,  1946  George  Johnston,  Sr.  and  George  Johnston, 
Jr.  in  Birmingham,  Ala.,  executed  before  Mattie  Jones,  a 
notary  public  of  Jefferson  County,  Ala.,  an  amendment  to 
cover  a  substantial  change  in  the  Johnston  engineering 
proposal;  but  the  revised  engineering  report  which  the 
amendment  covered  was  not  completed  and  executed  in 
Washington  by  the  Johnston  consulting  engineer  until  the 
same  day,  August  26th  (Int.  App.  3A-4A).  If  the  further 
engineering  report  which  the  J ohnston  amendment  covered 
was  not  completed  in  Washington  by  its  consulting  engineer 
until  August  26th,  it  manifestly  was  impossible  for  the  two 
Johnstons  to  have  seen  this  engineering  report  in  Birming¬ 
ham  the  same  day  when  executing  the  covering  amendment. 
It,  therefore,  follows  that  if  the  Commission  is  with  out  jur¬ 
isdiction  to  consider  and  adjudge  the  Beach  application  be¬ 
cause  the  attached  engineering  report  was  completed  after 
execution  of  the  application,  the  Commission  is  likewise 
without  jurisdiction  to  consider  and  adjudge  appellant’s 
application  because  the  attached  engineering  report  was 
amended  in  a  material  respect  without  Johnston  examining 
the  revised  engineering  data  which  its  amendment  covered. 

Intervener  submits,  however,  that  both  the  Beach  and 
Johnston  applications  were  properly  before  the  Commis¬ 
sion  and  were  properly  adjudged  on  their  comparative 
merits  with  full  regard  to  the  due  process  of  law  and 
fair  administrative  procedure.  Johnston  received  a  com¬ 
plete  and  fair  hearing  on  its  application.  It  repeatedly 
raised  before  the  Commission  its  jurisdictional  and  other 
contentions  which  are  again  raised  on  this  appeal.  These 
contentions  were  carefully  considered  by  the  Commission 
and  twice  denied  with  a  full  statement  of  the  reasons 
therefor. 
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The  brief  of  appellant  raises  for  the  first  time  an  argu¬ 
ment  concerning  the  sufficiency  of  the  Beach  application 
because  in  responding  to  question  5  relative  to  his  financial 
qualifications  Beach  made  reference  to  financial  data  in 
an  FM  application  he  filed  with  the  FCC  between  the 
August  24th  date  of  execution  and  the  October  2nd  date  of 
filing  his  S50kc  application.  It  should  be  noted  that  there 
is  nothing  in  the  record  to  show  that  Beach  did  not  have 
personal  knowledge  of  the  financial  data  of  his  FM  appli¬ 
cation  on  August  24th  when  he  executed  his  S50kc  applica¬ 
tion.  The  filing  date  of  the  FM  application  is  of  no  sig¬ 
nificance.  He  may  have  known  the  date  when  he  planned 
to  file  his  FM  application,  and  thus  on  August  24th  was 
able  to  refer  to  the  subsequent  filing  date.  Appellant  has 
not  and  cannot  show  from  the  record  that  the  financial  data 
to  which  Beach  referred  when  executing  his  application  on 
August  24th  was  not  then  in  existence  and  of  his  personal 
knowledge.  In  the  absence  of  such  a  showing,  appellant’s 
argument  is  of  no  consequence. 

Moreover,  appellant’s  argument  on  this  point  should  not 
be  considered  because  it  is  an  afterthought  which  has  been 
raised  for  the  first  time  in  its  brief  in  this  Court.  Appel¬ 
lant’s  statement  of  reasons  for  appeal,  required  by  Section 
402(c)  of  the  Communications  Act  contains  no  reference  to 
the  insufficiency  of  the  Beach  application  because  of  the  re¬ 
sponse  to  Section  5  of  the  application  form,  although  very 
specific  reference  is  made  in  the  reasons  for  appeal  to  the 
insufficiency  of  the  application  because  of  the  manner  and 
date  of  completion  of  the  attached  engineering  report. 
Moreover,  at  no  time  did  appellant  raise  this  issue  before 
the  Commission.  Although  it  filed  numerous  pleadings 
objecting  to  the  sufficiency  of  the  Beach  application  for 
other  reasons,  no  mention  was  ever  made  of  its  alleged 
inadequacy  because  of  the  reference  in  Section  5  to  finan¬ 
cial  data  in  the  Beach  FM  application  filed  September  10th. 
Appellant  having  failed  to  raise  this  issue  before  the  Com- 
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mission  or  in  its  statement  of  reasons  for  appeal,  no  con¬ 
sideration  should  now  be  given  the  issue  by  the  Court. 

n. 

The  Findings  and  Conclusions  on  Which  the  Commission 
Bases  Its  Decision  Are  Supported  By  Substantial  Evi¬ 
dence. 

The  brief  of  appellant  maintains  that  there  is  no  sub¬ 
stantial  evidence  of  record  to  support  any  of  the  findings 
and  conclusions  on  which  the  Commission  predicates  its 
decision,  and  therefore  all  of  these  findings  and  conclu¬ 
sions  are  arbitrary  and  capricious.  Because  of  the  ex¬ 
travagant  nature  of  appellant’s  position,  the  intervener 
desires  to  review  briefly  relevant  evidence  to  show  that 
the  findings  and  conclusions  on  which  the  decision  is  based 
are  not  arbitrary  and  capricious  and  are  supported  by  the 
record. 

A. 

The  Commission  Correctly  Found  and  Concluded  That 
the  Factors  of  Residence,  Broadcasting  Experience,  and 
Participation  in  Station  Operation  Do  Not  Afford  an  Ade¬ 
quate  Basis  On  Which  to  Predicate  a  Decision. 

Appellant’s  brief  does  not  cite  any  evidence  of  record 
showing  that  Johnson  should  be  preferred  over  Beach  be¬ 
cause  of  its  local  residence  in  Birmingham.  There  is  no 
evidence  to  support  such  contention.  The  record  shows 
that  Thomas  N.  Beach  has  resided  in  Birmingham  27  years 
(J.  App.  111).  His  general  manager,  Mrs.  Evelyn  Hicks, 
has  resided  in  Birmingham  more  than  20  years  (R.  954). 
Thus,  the  record  clearly  shows  that  local  residence  affords 
no  basis  for  preferring  Johnson  over  Beach. 

On  broadcast  experience,  the  record  shows  that  George 
Johnston,  Jr.  has  only  been  actively  interested  in  radio 
since  1944  (R.  295).  Prior  to  his  association  with  WJLD 
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in  1944  he  had  no  connection  with  broadcasting  (J.  App. 
66).  Likewise,  George  Johnston,  Sr.  had  no  connection 
with  broadcasting  prior  to  his  acquisition  of  Station  WJLD 
in  July,  1944  (R.  879).  Moreover,  he  testified  that  since 
acquiring  WJLD  he  has  left  the  operation  of  the  station 
entirely  to  his  son  and  Mr.  Terry,  the  general  manager 
(R.  353).  Therefore,  it  can  fairly  be  concluded  from  the 
record  that  George  Johnston,  Sr.,  who  holds  40%  of  John¬ 
ston  Broadcasting  Company,  has  had  little  broadcast  ex¬ 
perience,  and  George  Johnston,  Jr.,  who  holds  60%  of  the 
partnership,  has  only  had  broadcast  experience  dating  from 
1944.  On  the  other  hand,  the  record  shows  that  Beach 
first  became  interested  in  radio  in  1941  when  he  made  appli¬ 
cation  to  the  F.  C.  C.  for  a  station  in  Birmingham.  This 
application  was  dismissed  due  to  the  Commission’s  war¬ 
time  freeze  on  new  station  grants,  but  in  1944  he  reapplied 
for  a  new  station  on  1490kc  in  Birmingham.  This  applica¬ 
tion  was  granted  in  May,  1946  (J.  App.  112,  162).  Since 
that  time  his  experience  in  the  construction  and  day  to 
day  operation  of  Station  WTNB  has  been  considerable 
(J.  App.  116-117).  Thus,  it  becomes  apparent  that  the 
Commission  did  not  act  arbitrarily  or  capriciously  in  hold¬ 
ing  that  broadcast  experience  does  not  afford  an  adequate 
basis  for  preferring  the  Johnston  application  to  that  of 
Beach. 

On  participation  in  the  operation  of  the  station,  the  rec¬ 
ord  shows  that  George  Johnston,  Sr.  devotes  very  little 
time  to  WJLD  (J.  App.  72).  He  testified  under  cross- 
examination  as  follows  (R.  353) : 

By  Mr.  Southmayd : 

Q.  When  was  the  last  time  that  you  were  in  the 
studios  of  WJLD? 

A.  It  has  been  some  time.  I  don’t  remember. 

Q.  Roughly,  a  matter  of  months  or  years? 
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A.  I  just  couldn’t  tell  you.  I  leave  it  entirely 
to  my  son  and  Mr.  Terry  to  run  the  station.  I  believe 
they  are  competent  and  willing  and  want  to  do  it. 

He  further  testified  that  if  his  S50kc  application  were 
granted,  he  could  not  devote  any  material  amount  of  time 
to  it  (J.  App.  72). 

Although  George  Johnston,  Jr.  testified  that  he  intended 
to  devote  90%  of  his  time  to  the  proposed  station  ( J.  App. 
65),  he  also  testified: 

(1)  That  he  will  have  a  general  manager  who 

“  would  have  charge  of  the  general  operation,  in¬ 
cluding  supervision  and  hiring  of  the  personnel,  sales, 
promotion,  programs,  and  just  the  general  duties  of 
the  manager,  such  as  advertising  copy”  (J.  App. 
63-64). 

(2)  That  he  has  no  staff  position  and  draws  no  sal¬ 
ary,  but  as  a  partner  devotes  his  time  to  “just  the 
general  operation;  just  to  be  there  and  learn  some¬ 
thing  about  it  and  watch  what  is  going  on”  (J.  App. 
66,  68). 

(3)  That  he  receives  a  salary  of  $6,000.00  a  year 
for  serving  “in  an  advisory  capacity”  to  Johnston 
Manufacturing  Company  (J.  App.  65-66). 

(4)  That  he  is  in  officer  in  the  following  six  con¬ 
cerns:  Johnston  Manufacturing  Company,  Par  Value 
Investment  and  Loan  Company,  Shadow  Lawn  Me¬ 
morial  Park,  Birmingham  Sales  Company,  American 
Paint  Manufacturing  Company,  and  the  First  National 
Bank  of  Birmingham  ( J.  App.  65,  R.  873). 

Johnston,  Jr.  also  testified  that  he  didn’t  know  how  many 
programs  on  WJLD  were  presented  by  colored  people; 
that  he  didn’t  know  what  percentage  of  time  on  the  station 
was  commercial  and  sustaining  during  the  1946  composite 
week;  that  he  didn’t  know  the  ratio  of  network  to  non¬ 
network  programming  at  WJLD;  that  he  didn’t  know  how 
many  spot  announcements  were  broadcast  weekly;  and  that 
he  didn’t  know  whether  or  not  the  facilities  of  the  station 
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had  been  used  by  labor  or  management  during  recent  steel 
strikes  in  Bessemer.  He  testified,  however,  that  his  gen¬ 
eral  manager  knew  this  information  (J.  App.  68,  69,  71). 

Thomas  N.  Beach  testified  that  during  the  period  of  con¬ 
struction  of  WTNB,  he  devoted  approximately  90%  of  his 
time  to  the  station  (J.  App.  116).  He  testified  that  he  is  in 
constant  toucli  with  the  station,  is  in  its  studios  daily,  is  in 
active  charge  of  its  policies,  and  even  handles  some  time 
sales  (J.  App.  116-117, 134-135,  166, 172).  He  testified  that 
in  the  six  months  prior  to  the  hearing,  he  had  devoted  60% 
of  his  time  to  the  station  (J.  App.  135).  He  further  testi¬ 
fied  that  if  he  is  granted  S50  kc,  he  will  give  to  the  station 
whatever  time  is  necessary,  up  to  100%  of  his  time,  to  be 
certain  that  it  functions  properly  in  the  public  interest  ( J. 
App.  117). 

Objective  appraisal  of  the  foregoing  evidence  does  not 
support  appellant’s  contention  that  the  Commission  acted 
arbitrarily  and  capriciously  in  finding  and  concluding  that 
participation  in  station  operation  does  not  afford  an  ade¬ 
quate  basis  for  preferring  Johnston  to  Beach.  On  the  con¬ 
trary,  if  the  decision  were  to  be  predicated  on  the  nature 
and  extent  of  proposed  integration  of  ownership  with  man¬ 
agement,  the  record  favors  a  grant  to  Beach  who,  as  an 
individual  applicant,  proposes  to  devote  a  substantial  por¬ 
tion  of  his  time  to  the  station,  whereas  one  of  the  partners 
in  Johnston,  holding  a  40%  interest,  will  devote  no  time  to 
the  station,  and  the  other  partner  will  not  devote  full  time 
to  the  station. 

B. 

The  Commission  Correctly  Found  and  Concluded  That 
the  Program  Proposals  and  Past  Performances  of  Beach 
Give  Assurance  of  Providing  Greater  Opportunity  for 
Effective  Local  Expression  Than  Those  of  Johnston. 

The  record  is  replete  with  evidence  of  the  aggressive  and 
cooperative  manner  in  which  Beach  has  extended  and  pro- 
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poses  to  extend  the  facilities  of  WTNB  to  community- 
groups  for  effective  local  expression.  He  testified  that  he 
has  instructed  his  manager  “that  nothing  must  be  left  un¬ 
done  to  afford  any  man  or  woman,  any  sect  or  any  creed, 
any  political  body,  anyone  who  is  worthy,  must  be  given 
time”  on  his  station  (Int.  App.  10A).  When  questioned  as 
to  the  policy  of  his  station  on  giving  time  to  minority 
groups,  he  replied  as  follows  (Int.  App.  12 A) : 

“Well,  that  is  touching  on  a  very  close  subject  to  me. 
I  feel  very  intensely  that  minority  groups  from  a  pub¬ 
lic  service  standpoint  must  be  given  that  protection. 
We  not  only  are  willing  to  give  it  to  them,  but  we  urge 
them  to  accept  it  wherever  we  possibly  can.  That 
happens  to  be  one  of  my  main  interests  in  the  radio 
business.” 

The  record  shows  that  WTNB  has  instituted  for  the  first 
time  in  Birmingham  a  negro  news  broadcast,  with  a  negro 
commentator,  for  the  benefit  of  the  negroes  (Int.  App.  12A). 
The  station  has  a  policy  that  ‘  ‘  complete  cooperation  will  be 
extended  all  civic  interests  not  only  by  offering  time  with¬ 
out  charge  at  goad  listening  hours  but  further  by  offering 
advice  and  assistance  in  preparing  and  presenting  broad¬ 
casts”  (emphasis  supplied)  (J.  App.  268). 

Beach  introduced  in  evidence  an  extensive  list  of  local 
public  service  programs  to  be  presented  on  WTNB  if 
granted  850  kc,  including  such  regularly  scheduled  pro¬ 
grams  as  “Education  in  Alabama”,  “Management  Meets 
Labor”,  “Farm  and  Home  Hour”,  “Statewide  Music  Fes¬ 
tival”,  “Tuskegee  Institute  on  the  Air”,  “Youth  and 
Sports  Program”,  “State  Hospitals  of  Alabama”,  “Party 
Platform”,  and  “The  Governor’s  Report”  (J.  App.  284- 
286).  He  also  introduced  in  evidence  an  imposing  list  of 
sustaining  public  service  programs  which  already  had  been 
carried  on  WTNB  in  the  few  months  of  its  operation  (J. 
App.  270-272).  From  this  evidence  and  the  evidence  set 
forth  below  and  in  Paragraph  13  of  the  Commission’s 
Findings  of  Fact  (J.  App.  294),  there  can  be  no  doubt  that 
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the  record  supports  Paragraph  4  of  the  Conclusions  that 
Beach  will  provide  greater  opportunity  for  effective  local 
expression  than  will  Johnston. 

The  brief  of  appellant  contends  that  the  Conclusions  in 
Paragraph  4  are  arbitrary  and  capricious  because:  (1)  in¬ 
sufficient  weight  is  given  to  the  failure  of  Beach  to  carry 
local  sustaining  church  services  on  Sunday  mornings;  (2) 
no  recognition  is  given  to  the  proposal  of  Johnston  to  carry 
one  forum  program  (by  high  school  students) ;  and  (3)  it 
is  erroneously  held  that  nothing  in  the  record  indicates  an 
affirmative  effort  by  Johnston  will  be  made  to  encourage 
forums  or  discussions  of  controversial  issues  and  nothing 
of  record  indicates  that  the  facilities  of  WJLD  have  been 
used  to  bring  information  to  Bessemer  concerning  subjects 
on  which  people  differ. 

An  entire  paragraph  of  the  Findings  of  Fact,  No.  14,  is 
devoted  to  an  accurate  summary  of  the  evidence  concerning 
the  Sunday  morning  church  services  on  WTNB,  and  this 
matter  is  given  further  consideration  in  Paragraph  4  of  the 
Conclusions.  The  weight  to  be  accorded  the  Beach  policy 
and  plans  for  Sunday  morning  church  services  lies  entirely 
within  the  discretion  of  the  Commission.  The  decision 
leaves  no  doubt  that  the  matter  has  been  weighed  before 
favoring  Beach.  Complete  testimony  was  given  as  to  the 
WTNB  plans  for  carrying  local  church  services  on  Sundays 
(J.  App.  173-174,  193,  208,  210-211).  It  is  not  arbitrary 
and  capricious  for  the  Commission  to  weigh  this  testimony 
along  with  a  great  deal  of  other  testimony  on  present  and 
proposed  programming  in  concluding  which  applicant 
plans  overall  programming  best  serving  the  public  interest, 
convenience  and  necessity. 

In  its  Findings  and  Conclusions  the  Commission  cannot 
possibly  mention  each  and  every  program  proposed  by  both 
applicants.  The  brief  of  appellant  does  not  give  a  record 
citation  for  its  one  forum  program  conducted  by  high 
school  students.  Assuming  that  the  record  does  reflect  this 
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isolated  instance  of  a  discussion  program,  the  fact  remains 
that  it  is  otherwise  barren  of  evidence  concerning  local 
discussion  or  forum  programs  presented  or  planned  by 
Johnston.  The  record  does  show  that  although  Bessemer, 
Alabama,  is  almost  entirely  an  industrial  city  of  coal  mines 
and  steel  mills,  in  which  the  majority  of  residents  are  labor¬ 
ers,  Johnston  has  never  originated  on  WJLD  a  local  pro¬ 
gram  of  interest  to  labor  and  about  labor  problems  (Int. 
App.  9A).  During  recent  steel  strikes  in  Bessemer,  the 
facilities  of  WJLD  were  not  used  for  forum  or  other  dis¬ 
cussions  of  the  issues  by  management  or  labor.  Johnston 
made  no  effort  to  bring  the  matters  in  issue  to  public  at¬ 
tention  ( J.  App.  71,  89, 99-101). 

On  the  other  hand,  the  record  reflects  emphasis  by  Beach 
on  forum  and  discussion  type  of  programming.  For  in¬ 
stance,  thorough  coverage  was  afforded  WTNB  to  the 
pros  and  cons  of  the  Boswell  amendment  to  the  State  Con¬ 
stitution,  which  would  give  negroes  the  right  to  vote  (Int. 
App.  12 A,  J.  App.  201,  205).  A  regular  program  on  the 
station  is  “Birmingham  Town  Hall”,  which  is  a  forum  dis¬ 
cussion  by  the  Women’s  Club  of  matters  of  local  current 
interest  (J.  App.  204,  271).  Another  regular  program  is 
“Realtors  Round  Table”,  a  forum  discussion  of  local  real 
estate  and  housing  problems  (J.  App.  205).  “Alabama  Re¬ 
ports  from  Washington”,  “Management  Meets  Labor”, 
and  “This  Week  in  Birmingham”  are  other  programs  dis¬ 
cussing  public  issues  to  be  presented  on  WTNB  with  850  kc 
(J.  App.  274-283).  One  of  the  principal  policies  of  Beach 
for  850  kc  is  that  “public  forums  and  round  table  discus¬ 
sions  will  be  planned  within  our  listening  area  by  the  pro¬ 
gram  staff  and  presented  by  local  leaders”  (J.  App.  269). 
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C. 

The  Commission  Correctly  Found  and  Concluded  That 
the  Better  Staffing  Proposed  by  Beach  Furnishes  Addi¬ 
tional  Assurance  of  His  Ability  to  Carry  Out  His  Program 
Proposals  and  Provide  a  Well-Balanced  Program  Service. 

The  brief  of  appellant  contends  that  it  is  arbitrary  and 
capricious  for  the  Commission  to  find  and  conclude  that  the 
better  staffing  proposed  by  Beach  furnishes  additional  as¬ 
surance  that  his  programming  will  better  serve  the  public 
interest  than  that  of  Johnston.  It  should  be  noted  that  ap¬ 
pellant  does  not  question  the  findings  of  fact  that  the  Beach 
station  will  be  better  staffed  than  that  of  Johnston.  As 
hereinafter  shown,  this  finding  cannot  be  challenged  be¬ 
cause  it  is  fully  supported  by  the  record. 

Johnston  has  a  staff  of  21  persons  paid  a  total  of  $1,550 
per  week  at  WJLD  and  proposes  to  have  the  same  staff 
organization  at  Birmingham  if  granted  S50  kc  (R.  365,  401, 
412,  877).  In  contrast,  WTNB  now  has  a  staff  of  25  per¬ 
sons  paid  a  total  of  $1,731  per  week,  and  proposes  to  add 
10  additional  staff  members  if  granted  850  kc  (R.  606,  956- 
963).  George  Johnston,  Jr.  and  his  general  manager,  Wm. 
Terry,  both  testified  that  they  considered  the  present  per¬ 
sonnel  of  WJLD  sufficient  for  the  Birmingham  850  kc  oper¬ 
ation  (R.  308,  365,  401,  412).  Johnston  does  not  propose  a 
full  time  news  man,  sports  director,  a  farm  or  agricultural 
director,  or  a  director  of  women’s  programs  (J.  App.  95, 
96).  Beach,  however,  plans  to  supplement  his  present  staff 
with  a  full  time  Program  Director,  a  Musical  Director,  a 
Farm  Editor  and  an  Assistant  Farm  Editor,  an  Assistant 
Sports  Director,  a  News  Reporter  and  an  Assistant  News 
Reporter,  a  Receptionist,  one  or  more  copywriters,  and  a 
Director  of  Women’s  Activities  (Int.  App.  14A,  R.  963). 
Of  the  Johnston  staff  of  21,  11  are  in  commercial  or  tech¬ 
nical  departments,  leaving  10  persons  whose  attentions 
may  be  devoted  to  programming  (R.  877).  Of  the  pro¬ 
posed  Beach  staff  of  35,  15  are  in  commercial  or  technical 
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departments,  leaving  20  persons  whose  attention  may  be  de¬ 
voted  to  programming  (R.  956-963).  Thus,  the  record 
shows  that  Beach  will  have  twice  as  many  persons  carrying 
out  his  program  proposals  as  will  Johnston. 

Commission  decisions  necessarily  must  be  predicated  to 
a  large  extent  on  the  evidence  presented  as  to  future  per¬ 
formance  in  serving  the  public  interest.  There  is  no  rea¬ 
son  for  doubt  as  to  the  good  faith  of  Beach  in  proposing 
to  enlarge  the  staff  of  WTNB,  if  granted  850  kc,  in  order 
to  do  a  more  comprehensive  programming  job.  Even  the 
present  staff  of  WTNB  is  larger  than  that  of  WJLD  and, 
therefore,  better  equipped  for  providing  local  program 
service.  The  suggestion  of  appellant’s  brief  that  WTNB 
“is  going  down  the  hill  financially”  and  therefore  cannot 
be  entrusted  to  maintaining  adequate  staffing  is  wholly 
without  foundation  in  the  record.  The  evidence  shows  that 
Beach  is  a  man  of  considerable  means  who  is  more  inter¬ 
ested  in  rendering  a  public  service  at  WTNB  than  in  gain¬ 
ing  a  personal  profit  and  who  is  able  and  willing  to  meet 
any  operating  losses  of  the  station  (Int.  App.  10 A,  R.  931- 
932). 

m. 

The  Commission  Has  Not  Contravened  the  Prohibition 
Against  Censorship  of  Section  326  of  the  Communications 
Act  in  Basing  Its  Decision  In  Part  on  the  Ground  That  the 
Program  Proposals  of  Beach  Give  Assurance  of  Providing 
Greater  Opportunity  for  Effective  Local  Expression  Than 
Those  of  Johnston. 

In  view  of  the  nature  of  the  proceeding  and  the  well 
settled  state  of  the  law,  it  is  difficult  to  understand  how 
appellant  can  seriously  contend  the  Commission  has  con¬ 
travened  the  prohibition  of  Section  326  of  the  Act  against 
its  exercising  “the  power  of  censorship  over  the  radio 
communications  or  signals  transmitted  by  any  radio  sta¬ 
tion”  in  favoring  Beach  partly  because  his  program  pro- 
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posals  give  assurance  of  providing  greater  opportunity 
for  effective  local  expression  than  those  of  Johnston. 

It  should  first  be  observed  that  Paragraph  4  of  the  Con¬ 
clusions  on  the  greater  opportunity  to  be  provided  by 
Beach  for  more  effective  local  expression  recognizes  not 
only  his  proposals  for  forums,  and  discussions  of  subjects 
on  which  people  differ,  but  it  also  recognizes  his  policy  “of 
extending  complete  cooperation  to  all  civic  interests  not 
only  by  offering  time  without  charge  at  good  listening 
hours  but  further  by  offering  advice  and  assistance  in  pre¬ 
paring  and  presenting  broadcasts”.  In  other  words,  the 
preference  for  Beach  is  based  on  his  past  and  proposed 
aggressive  cooperation  in  planning  and  presenting  non- 
controversial  civic  and  community  broadcasts  by  local 
groups  for  public  good,  as  well  as  his  past  and  proposed 
forums  and  discussions  for  the  purpose  of  informing  his 
listeners  concerning  subjects  on  which  they  may  differ. 
The  brief  of  appellant  completely  overlooks  the  first  of 
these  two  separate  and  distinct  bases  for  the  conclusion  in 
Paragraph  4  that  Beach  will  provide  greater  opportunity 
for  effective  local  expression  than  will  Johnston. 

Appellant’s  argument  on  censorship  erroneously  con¬ 
tends  that  the  record  must  contain  evidence  on  public  de¬ 
mand  for  a  proposed  program  service  before  the  Commis¬ 
sion  can  find  and  conclude  that  such  a  program  service 
meets  the  statutory  standard  of  public  interest,  convenience 
and  necessity.  It  is  urged  that  for  the  F.  C.  C.  to  favor  a 
proposed  program  service  without  evidence  of  a  desire  in 
the  community  for  such  service  is  censorship  forbidden  by 
Section  326.  This  contention  is  erroneous  because  it  does 
not  give  recognition  to  the  status  of  the  Commission  as  an 
expert  regulatory  body  to  whom  Congress  has  delegated 
full  responsibility  for  administration  of  broadcasting.  As 
a  body  of  experts,  the  Commission  must  necessarily  use  its 
best  judgment  in  evaluating  the  extent  to  which  program 
proposals  of  mutually  exclusive  applicants  will  serve  the 
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public  interest.  Public  interest  and  public  demand  are 
different  considerations.  The  Commission  is  under  statu¬ 
tory  mandate  to  grant  licenses  to  those  applicants  which 
in  its  expert  opinion  will  best  serve  the  public  interest ;  but 
there  is  nothing  in  the  Communications  Act  or  any  judicial 
interpretations  thereof  which  requires  that  evidence  of  a 
public  demand  for  program  service  be  a  prerequisite  to  a 
determination  that  such  service  is  in  the  public  interest. 
To  the  contrary,  Section  303  (g)  of  the  Act  specifically  pro¬ 
vides  that  the  Commission  from  time  to  time,  as  public  in¬ 
terest,  convenience,  or  necessity  requires,  shall  “generally 
encourage  the  larger  and  more  effective  use  of  radio  in  the 
public  interest”. 

Appellant  contends  it  is  “indirect  censorship”  forbidden 
by  Section  326  for  the  Commission  to  approve  a  specific 
program  or  type  of  program,  such  as  discussion  programs. 
It  contends  that  to  prefer  one  applicant  over  another  be¬ 
cause  of  the  superiority  of  its  proposed  programming  is  an 
“unlawful  abuse  of  discretion”  and  censorship.  These 
contentions  have  long  since  been  cast  aside  by  the  courts  in 
construing  the  Communications  Act.  Appellant’s  brief 
cites  four  cases  in  support  of  its  position,  none  of  which  is 
in  point.  In  fact,  the  four  cases  cited  are  the  four  leading 
cases  in  support  of  the  Commission’ $  authority  to  weigh 
program  service  in  passing  upon  applications  for  new  or 
renewed  broadcast  facilities. 

In  the  KFKB  case,  it  was  contended  that  it  was  censor¬ 
ship  for  the  Federal  Radio  Commission  to  deny  a  renewal 
of  a  broadcast  license  on  the  ground  that  the  station  broad¬ 
cast  programs  by  Dr.  John  R.  Brinkley  attempting  to  pre¬ 
scribe  treatments  for  the  individual  ills  of  its  listeners. 
This  court,  in  affirming  the  denial  of  the  license,  held  that 
since  the  number  of  available  broadcast  facilities  is  limited, 
“the  Commission  is  necessarily  called  upon  to  consider  the 
character  and  quality  of  sendee  to  be  rendered”.  It  re¬ 
jected  the  appellant’s  censorship  contention  as  being 
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“without  merit’ ’  and  stated  that  administrative  examina¬ 
tion  of  appellant’s  past  conduct  was  not  censorship.  KFKB 
Broadcasting  Assn.  Inc.  v.  F.  R.  C.  60  App.  D.  C-  79,  47  F. 
(2d)  670  (1931). 

In  the  Trinity  Methodist  Church  South  case,  the  Federal 
Radio  Commission  denied  the  renewal  of  license  of  Station 
KGEF,  Los  Angeles,  because  its  owner,  the  Rev.  Dr.  Shu¬ 
ler,  broadcast  irresponsible  talks  attacking  religious  or¬ 
ganizations,  public  officials,  and  the  orderly  administration 
of  justice.  On  appeal  it  was  contended  that  it  was  censor¬ 
ship  and  a  violation  of  the  guarantee  of  freedom  of  speech 
of  the  First  Amendment  to  deny  the  license  because  of  the 
nature  of  the  programs  broadcast  by  Dr.  Shuler.  This 
court,  in  affirming  the  Commission,  again  held  that  it  was 
not  censorship  to  consider  the  character  and  quality  of  pro¬ 
gram  service  in  applying  the  statutory  standard  of  service 
in  the  public  interest,  convenience,  and  necessity.  Trinity 
Methodist  Church  South  v.  F.  R.  C.  61  App.  D.  C.  311,  62 
F.  (2d)  S50  (1932)  cert,  denied  288  US  599  (1933). 

More  recently,  in  upholding  the  Commission’s  network 
regulations,  the  Supreme  Court  had  this  to  say  about  the 
power  of  the  Commission  to  consider  program  service : 

“But  the  Act  does  not  restrict  the  Commission 
merely  to  supervision  of  the  traffic.  It  puts  upon  the 
Commission  the  burden  of  determining  the  composition 
of  that  traffic.  The  facilities  of  radio  are  not  large 
enough  to  accommodate  all  who  wish  to  use  them.  Meth¬ 
ods  must  be  devised  for  choosing  from  among  the  many 
who  apply.  And  since  Congress  itself  could  not  do 
this,  it  committed  the  task  to  the  Commission. 

“The  Commission  was,  however,  not  left  at  large  in 
performing  this  duty.  The  touchstone  provided  by 
Congress  was  the  ‘public  interest,  convenience,  or  ne¬ 
cessity’,  a  criterion  which  ‘is  as  concrete  as  the  com¬ 
plicated  factors  for  judgment  in  such  a  field  of  dele¬ 
gated  authority  permit’.  Federal  Communications 
Comm’n.  v.  Pottsville  Broadcasting  Co.,  309  U.  S.  134, 
138.  ‘This  criterion  is  not  to  be  interpreted  as  setting 
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up  a  standard  so  indefinite  as  to  confer  an  unlimited 
power.  Compare  N.  Y.  Central  Securities  Co.  v.  United 
States,  287  U.  S.  12,  24.  The  requirement  is  to  be  in¬ 
terpreted  by  its  context,  by  the  nature  of  radio  trans¬ 
mission  and  reception,  by  the  scope,  character,  and 
quality  of  services  .  .  .’  Radio  Comm’n.  v.  Nelson 
Bros.  Co.,  289  U.  S.  266,  285. 

“The  ‘  public  interest’  to  be  served  under  the  Com¬ 
munications  Act  is  thus  the  interest  of  the  listening 

fublic  in  ‘the  larger  and  more  effective  use  of  radio.’ 

303(g).  The  facilities  of  radio  are  limited  and  there¬ 
fore  precious ;  they  cannot  be  left  to  wasteful  use  with¬ 
out  detriment  to  the  public  interest.  ‘An  important 
element  of  public  interest  and  convenience  affecting 
the  issue  of  a  license  is  the  ability  of  the  licensee  to 
render  the  best  practicable  service  to  the  community 
reached  by  his  broadcasts.’  Federal  Communications 
Comm’n.  v.  Sanders  Radio  Station,  309  U.  S.  470,  475. 
The  Commission’s  licensing  function  cannot  be  dis¬ 
charged,  therefore,  merely  by  finding  that  there  are  no 
technological  objections  to  the  granting  of  a  license.  If 
the  criterion  of  ‘public  interest’  were  limited  to  such 
matters,  how  could  the  Commission  choose  between 
two  applicants  for  the  same  facilities,  each  of  whom  is 
financially  and  technically  qualified  to  operate  a  sta¬ 
tion?  Since  the  very  inception  of  federal  regulation 
by  radio,  comparative  considerations  as  to  the  services 
to  be  rendered  have  governed  the  application  of  the 
standard  of  ‘public  interest,  convenience,  or  necessity.’ 
See  Federal  Communications  Comm’n.  v.  PottsvUle 
Broadcasting  Co.,  309  U.  S.  134,  138  n.  2.” 

National  Broadcasting  Company  v.  United  States  et  al.,  319 
US  190,  216-217  (1943). 

In  the  very  recent  Simmons  case,  the  Commission  denied 
an  application  to  increase  the  power  of  Station  WADC, 
Akron,  Ohio,  on  the  ground  that  the  public  interest,  con¬ 
venience,  and  necessity  would  not  be  served  by  the  station 
broadcasting  nothing  but  CBS  network  programs  during 
most  of  the  hours  of  the  day.  On  appeal,  it  was  contended 
that  this  ground  for  the  decision  constituted  censorship 
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prohibited  by  Section  326  of  the  Act.  In  affirming  the  de¬ 
cision,  this  court  held  that  the  National  Broadcasting  Com¬ 
pany  decision  supra  fully  supports  the  power  of  the  Com¬ 
mission  to  deny  the  WADC  application  because  of  the  na¬ 
ture  of  its  proposed  programming,  and  further  held  that  no 
censorship  is  involved.  Simmons  v.  Federal  Communicar- 
tions  Commission,  169  F.  (2d)  670  (App.  D.  C.  1948),  Cert. 
Denied _ U.  S . ,  17  L.  Ed.  3112  (1948). 

In  none  of  the  foregoing  cases  is  there  any  language  to 
support  the  novel  suggestion  of  appellant  that  it  is  censor¬ 
ship  for  the  Commission  to  favor  an  applicant  for  its  pro¬ 
posed  program  service  without  first  finding  evidence  of  a 
public  desire  for  such  service.  Rather,  the  cases  hold,  in 
substance,  that  the  Commission  in  passing  on  broadcast 
applications  may  use  its  expert  judgment  in  determining 
whether  a  proposed  program  service  will  serve  the  public 
interest.  The  fact  that  in  this  case,  unlike  the  foregoing 
cases,  the  decision  is  on  a  comparative  basis,  is  of  no  mo¬ 
ment.  Since  the  program  service  of  Beach  and  Johnston 
has  been  determined  initially  by  each  applicant,  the  ad¬ 
ministrative  choice  of  the  Commission  between  the  respec¬ 
tive  program  proposals  is  not  censorship. 

IV. 

The  Decision  of  the  Commission  Should  Not  Be  Reversed 
On  Appeal  Unless  It  Is  Shown  To  Be  Clearly  In  Error, 
Which  Is  Not  The  Case. 

It  is  fundamental  that  decisions  of  administrative  agen¬ 
cies  will  not  be  disturbed  on  appeal  unless  shown  to  be 
clearly  in  error.  S wayne  and  Hoyt  v.  United  States,  300 
US  297,  304  (1937);  Shields  v.  Utah  Idaho  Cent.  R.  Co., 
305  US  177,  185  (1938) ;  United  States  v.  Pierce  Auto 
Freight  Lines,  327  US  515,  535-536  (1946);  State  of  New 
York  v.  United  States,  331  US  284,  326  (1947);  Securities 
and  Exchange  Commission  v.  Chenery  Corporation,  332  US 
194,  209  (1947).  The  judicial  function  is  exhausted  when 
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there  is  found  to  be  a  rational  basis  for  the  conclusions  ap¬ 
proved  by  the  administrative  body.  Mississippi  Valley 
Barge  Line  Co.  v.  United  States,  292  US  282,  287  (1934). 

Section  402  (e)  of  the  Communications  Act,  providing 
“that  the  review  by  the  Court  shall  be  limited  to  questions 
of  law  and  that  findings  of  fact  by  the  Commission,  if  sup¬ 
ported  by  substantial  evidence,  shall  be  conclusive  unless 
it  shall  clearly  appear  that  the  findings  of  the  Commission 
are  arbitrary  or  capricious”,  restates  the  foregoing  well 
established  rule  of  administrative  law.  This  Court  has  re¬ 
cently  held  that  “clearly  the  statutory  scheme  for  admin¬ 
istration  of  the  Communications  Act  contemplates  that  the 
Commission  shall  apply  its  expertise  in  the  exercise  of  its 
‘prirnan-  jurisdiction ’  and  that  after  this  its  decision  shall 
have  ‘administrative  finality’,  i.e.,  shall  not  be  open  to  re¬ 
view  except  upon  questions  affecting  constitutional  power, 
statutory  authority  and  the  basic  prerequisites  of  proof.” 
L.  B.  Wilson,  Inc.  v.  Federal  Communications  Commission, 
No.  9434,  decided  April  12,  1948.  This  appeal  raises  no 
question  as  to  constitutional  power,  and  no  question  as  to 
statutory’  authority  except  the  jurisdictional  question  here¬ 
inbefore  discussed.  Therefore,  the  only  remaining  question 
is  as  to  whether  the  decision  is  supported  by  “the  basic 
prerequisites  of  proof”,  i.e.,  substantial  evidence. 

Substantial  evidence  to  support  administrative  findings 
means  such  relevant  evidence  as  a  reasonable  mind  might 
accept  as  adequate  to  support  a  conclusion.  It  must  be 
enough  to  justify,  in  a  jury  trial,  a  refusal  to  direct  a  ver¬ 
dict  when  the  conclusion  sought  to  be  drawn  from  it  is  one 
of  fact  for  the  jury’.  N.  L.  R.  B.  v.  Columbian  Enameling 
Company,  306  US  292  (1939) ;  Consolidated  Edison  Co.  v. 
N.  L.  R.  B .,  305  US  197  (1938).  It  is  the  Commission,  not 
the  Court,  which  must  be  satisfied  that  the  public  interest 
will  be  served.  The  fact  that  the  Court  might  not  have 
made  the  same  determination  on  the  same  facts  does  not 
warrant  a  substitution  of  judicial  for  administrative  dis- 
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cretion  since  Congress  has  confided  the  problem  to  the  lat¬ 
ter.  Federal  Communications  Commission  v.  WOKO,  Inc., 
329  US  223,  229  (1946) ;  Yankee  Network  v.  Federal  Com¬ 
munications  Commission,  107  F.  2d  212  (App.  D.  C.  1939). 
In  interpreting  the  Communications  Act,  the  Courts  have 
repeatedly  affirmed  that  the  expert  judgment  of  the  Com¬ 
mission  in  its  decisions  must  stand  on  appeal  unless  mani¬ 
festly  arbitrary  and  capricious.  American  Telephone  and 
Telegraph  Co.  v.  United  States,  299  US  232  (1936) ;  Roches¬ 
ter  Telephone  Corporation  v.  United  States,  307  US  125 
(1939) ;  National  Broadcasting  Company  v.  United  States, 
319  US  190;  United  States  v.  New  York  Telephone  Co.,  326 
US  638. 

The  evidence  reviewed  above  makes  it  clear  that  there  is 
a  rational  basis  for  the  decision  granting  the  Beach  appli¬ 
cation.  Certainly  a  reasonable  mind  may  accept  the  evi¬ 
dence  of  record  as  adequate  to  support  the  conclusions 
which  the  Commission  has  drawn.  Appellant  cannot  main¬ 
tain  that  the  record  is  so  barren  of  evidence  to  support  the 
findings  and  conclusions  favoring  Beach  that,  in  a  jury 
trial,  a  directed  verdict  would  be  against  Beach.  The  facts 
were  properly  weighed  by  the  Commission  and  its  expert 
judgment  was  thereupon  applied  to  the  facts  and  the  con¬ 
clusion  reached  that  the  public  interest,  convenience,  and 
necessity  would  be  better  served  by  granting  Beach  than 
by  granting  Johnston.  Accordingly,  there  is  no  basis  un¬ 
der  Section  402  (e)  of  the  Communications  Act  for  the 
judgment  of  the  Commission  to  be  set  aside  by  this  Court. 

CONCLUSION 

The  Commission  has  jurisdiction  to  entertain  and  ad¬ 
judge  the  Beach  application;  its  decision  granting  the 
application  is  supported  by  substantial  evidence  and  is  not 
arbitrary  and  capricious ;  and  there  is  no  censorship  by  the 
Commission  in  basing  its  decision  in  part  on  the  superior 


29 


program  proposals  and  past  performance  of  Beach.  Since 
the  decision  is  not  clearly  wrong,  it  is  respectfully  sub¬ 
mitted  that  the  Commission’s  action  should  be  affirmed  and 
the  appeal  dismissed. 

Respectfully  submited, 

Thomas  N.  Beach,  Intervener 

By:  Ben  S.  Fishee 
•  Charles  V.  Wayland 

•  Charles  F.  Duvall 
John  P.  Southmayd 
Attorneys  for  Intervener 
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NOTICE  OF  INTENTION  TO  INTERVENE 

Notice  is  hereby  given,  pursuant  to  the  provisions  of 
Section  402  (d)  of  The  Communications  Act  of  1934,  as 
amended,  of  the  intention  of  Thomas  N.  Beach  to  inter¬ 
vene  in  the  above-entitled  appeal. 

Johnston  Broadcasting  Company,  appellant,  requests  re¬ 
versal  of  the  Decision  of  the  Federal  Communications 
Commission  adopted  December  11,  1947,  granting,  after 
hearing,  the  application  of  Thomas  N.  Beach,  licensee  of 
Station  WTNB,  Birmingham,  Alabama,  to  change  the  fre¬ 
quency  of  Station  WTNB  from  1490kc  to  850kc  and  in¬ 
crease  its  power  from  250  Watts  to  5  KW  day  and  1  KW 
night  (B3-P-5332,  Docket  No.  7946).  Thomas  N.  Beach  would 
be  aggrieved  and  his  interests  would  be  adversely  affected 
by  the  requested  reversal  of  the  December  11,  1947  De¬ 
cision  of  the  Commission  since  it  would  preclude  his  im¬ 
provement  of  the  facilities  of  Station  WTNB  to  operate 
on  the  regional  frequency  of  S50kc,  with  5  KW  day  and  1 
KW  night.  The  Johnston  Broadcasting  Company  appli¬ 
cation,  the  denial  of  which  is  the  reason  for  the  above- 
entitled  appeal,  is  mutually  exclusive  with  the  application 
of  Thomas  N.  Beach  for  operation  of  WTNB  on  850kc 
granted  in  the  December  11,  1947  Decision.  Accordingly, 
if  the  Decision  is  reversed  as  requested  by  appellant,  the 
Beach  application  must  necessarily  be  denied. 

Respectfully  submitted, 

Thomas  N.  Beach 

Fisher,  Wayland,  Duvall  and  Southmayd, 

His  Attorneys. 

By  John  P.  Southmayd 

Address : 

902  Warner  Bldg. 

Washington  4,  D.  C. 

Dated : 

May  26, 1948. 
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142  UNITED  STATES  OF  AMERICA 

FEDERAL  COMMUNICATIONS  COMMISSION 
WASHINGTON,  D.  C. 

In  re :  Application  of 

Johnston  Broadcasting  Company 
for  a  Construction  Permit 

File  No.  B3-P-5016 

Amendment  to  Application. 

The  attached  Amendment  to  the  above  application  re¬ 
garding  a  revision  of  Exhibit  9  is  submitted  as  a  material 
part  of  such  application  and  incorporated  therein  as  if  set 
out  in  full  in  the  application. 

Dated  this  26th  day  of  August,  1946. 

/S/  George  Johnston 
/S/  George  Johnston,  Jr. 

Subscribed  and  sworn  to  before  me  this  26th  day  of 
August,  1946. 

/S/  Mattie  Jones 

Notary  Public 

(SEAL) 

Mattie  J  ones 

Notary  Public 

Jefferson  County,  Alabama 

•  *  •  * 


144  ENGINEERING  STATEMENT 

CONCERNING  A  CHANGE  IN  FIGURE  7A  OF 

EXHIBIT  9 

ATTACHED  TO  THE  APPLICATION  OF  THE 
JOHNSTON  BROADCASTING  COMPANY 
BIRMINGHAM,  ALABAMA 
FILE  NO.  B3-P-5016 
DISTRICT  OF  COLUMBIA 
CITY  OF  WASHINGTON 

C.C  • 

RONALD  H.  CULVER,  after  first  being  duly  sworn, 
on  oath  deposes  and  says  that  he  is  the  engineer  who  pre- 
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pared  the  engineering  report,  Exhibit  9,  attached  to  the 
application  of  the  Johnston  Broadcasting  Company  (File 
No.  B3-P-5016),  for  a  construction  permit  to  construct  a 
new  unlimited  time  station  on  850  kilocycles  in  Birming¬ 
ham,  Alabama; 

That  Figure  7 A,  Exhibit  9,  is  being  changed  in  order 
to  show  increased  nighttime  protection  to  the  existing  sta¬ 
tion  WRUF  in  Gainesville,  Florida,  by  changing  the  toler¬ 
ance  value  of  radiation,  on  the  vertical  pattern  of  Figure 
7A,  in  the  direction  of  WRUF,  from  65  millivolts  per 
meter  at  one  mile  to  35  millivolts  per  meter  at  one  mile ; 

That  Figure  7A,  Exhibit  9,  has  been  revised  to  show  this 
change  in  radiation  toward  WRUF  and  that  a  “Revised 
Figure  7A”  is  attached  to  this  statement. 

/S/  Ronald  H.  Culver 
(Affiant) 

Subscribed  and  sworn  to  before  me  this  26th  day  of 
August,  A.  D.,  1946. 

/S/  Frances  M.  Loftus 
(Notary  Public) 

My  commission  expires  August  15, 1948 
(Seal) 

Frances  M.  Loftus 
Notary  Public 
District  of  Columbia 

•  •  •  • 


187-190  ENGINEERING  STATEMENT 

CONCERNING  THE  APPLICATION  OF 
THOMAS  N.  BEACH 

FOR  AUTHORITY  TO  IMPROVE  THE  FACILITIES 

OF 

STATION  WTNB,  BIRMINGHAM,  ALABAMA 
Present :  1490  kc  250  w  U 
Proposed :  850  kc  5kw  D  1  kw  DA-N  U 
This  Engineering  Statement  supports  an  application 
from  Thomas  N.  Beach  for  authority  to  improve  the  facili- 
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ties  of  Station  WTNB,  Birmingham,  Alabama.  The  pres¬ 
ent  assignment  is  the  local  channel  of  1490  kc.  with  a  power 
of  250  watts,  unlimited  time.  It  is  proposed  to  operate 
on  the  clear  channel  of  850  kc,  unlimited  time,  with  a  power 
of  5  kw  daytime  and  1  kw  at  night.  A  directional  antenna 
is  proposed  for  night  operation  only. 

The  site  proposed  is  in  the  valley  region  north  of  Birm¬ 
ingham  and  was  selected  to  provide  optimum  coverage 
of  the  city  day  and  night. 

The  channel  of  850  kc  is  available  for  the  proposed  oper¬ 
ation  provided  that  the  Commission’s  Standards  with  re¬ 
spect  to  interference  are  complied  with.  A  four  element 
directional  antenna  is  proposed  which  protects  the  entire 
secondary  service  area  of  Station  KOA,  the  dominant  Class 
I  station  on  the  channel,  and  all  other  licensed  stations 
operating  on  this  frequency.  In  addition,  protection  is 
provided  to  the  applicants  at  Albany,  New  York,  and 
Raleigh,  North  Carolina.  The  antenna  design  takes  cogni¬ 
zance  of  the  protection  requirements  to  the  Province  of 
Oriente,  Cuba,  required  by  the  Interim  Agreement  (Modus 
Vivendi)  concluded  at  the  Second  North  American  Re¬ 
gional  Broadcasting  Conference.  A  study  of  the  Inter¬ 
ference  which  will  be  caused  by  the  proposed  operation 
to  the  stations  operating  on  850  kc  and  the  applications  for 
use  of  this  frequency  is  presented  in  Table  I.  Table  I 
follows : 

TABLE  I 

Interference  to  Stations  on  850  kc 

Limitation 
Vertical  Computed 


Station 

Location 

Power  Bearing  Mileage 

Angle 

Field  MOEV 

WJW 

Cleveland,  O. 

5  kw 

26°  T  615  mi. 

10-2° 

2.9*  3.1* 

WHDH 

Boston,  Mass. 

5  kw 

150  1045  . 

3.4 

.22  .33 

WRUF 

Gainesville,  Fla. 

5  kw 

135  375 

18.5 

. *  .88* 

KOA 

Denver,  Colo. 

50  kw 

299  Tolerance  limitation  from  proposed  sta¬ 
tion  does  not  exceed  0.35  mv/m  at  KOA 
0.5  mv/m  50%  skywave  contour 

(Prop.) 

Albany,  N.  Y. 

10  kw 

44  945 

4.5 

.47  .63 

(Prop.) 

Raleigh,  N.  C. 

5  kw 

69  490 

14.8 

2.25  2.75 

(Treaty) 

Holguin,  Ote. 

.... 

140.5  1102 

2.8 

— — 

*  From  Vertical  Plane  Pattern. 
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Table  II  presents  the  values  of  the  horizontal  plane  in¬ 
verse  field  suggested  as  suitable  for  specification  in  the 
station  construction  permit  to  achieve  the  required  degree 
of  protection.  Table  II  follows : 

TABLE  II 


Suggested  Maximum  Permissible  Horizontal  Plane 

Inverse  Field 


Station 

Toward 

Bearing 

Maximum 

WJW 

Cleveland,  Ohio 

26° 

162 

WHDH 

Boston,  Mass. 

50 

60 

WRUF 

Gainesville,  Florida 

135 

50 

KOA 

Service  Area 

261 

21 

KOA 

299 

11 

KOA 

Service  Area 

336 

26 

(Treaty) 

Holguin,  Cuba 

140.5 

30 

Table  III  is  a  study  of  the  mutual  interference  among 
stations  now  assigned  850  kc.  It  will  be  seen  that  the 
proposed  operation  will  not  increase  the  night  limitation 
of  any  station  within  the  meaning  of  the  Engineering 
Standards.  Table  III  follows : 


TABLE  III 


Mutual  Interference  Between  Stations  on  850  he 


Station 

WJW 

WHDH 

WRUF 

KOA 

Albany 

Raleigh 

Holguin,  Cuba 

WTNB  (Proposed) 


Max.  70%  Max.  Interf.  from  WTNB  (Pr.) 

Interf.  From  Distance  Interf.  Computed  MEOV 
II  5.6  KOA  1230  mi.  3.92  2.9*  3.1 

II  2.2  KOA  540  mi.  1.54  .22  .33 

II  3.5  KOA  1465  mi.  2.45  ....*  .88 

IB  Protected  to  0.5  mv/m  skywave  contour  See  Fig.  1  &  Fig.  3 
2.7  KOA  1635  mi.  1.89  .47  .63 

10.4  WJW  425  mi.  7.28  2.25  2.75 

RMS  1.93  mv/m  ....  _ 

II  7.8  KOA  RSS  limitation  7.8  mv/m 


*  From  Vertical  Plane  Pattern. 
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Table  IV  presents  the  population  and  area  presently 
served  by  Station  WTNB,  and  the  population  and  area 
to  be  served  by  the  proposed  operation.  It  will  be  noted 
that  the  increase  both  day  and  night  is  substantial.  The 
present  service  of  WTNB  is  taken  from  the  record  of 
Docket  No.  6681.  The  population  count  of  the  proposed 
operation  is  based  on  the  1940  Census  and  was  counted  by 
laying  out  the  contours  of  Figures  4  and  5  on  the  Minor 
Civil  Divisions  Map  of  Alabama.  Where  a  contour  cut  a 
minor  civil  division,  the  population  was  proportioned  ac¬ 
cording  to  the  estimated  area  within  the  contour.  Cities 
having  a  population  greater  than  2500  were  excluded  be¬ 
tween  the  2  and  0.5  mv/m  contours.  Population  within  the 
blanket  contours  was  determined  by  multiplying  the  num¬ 
ber  of  houses  in  each  contour,  counted  by  the  applicant, 
by  4.4,  the  number  of  persons  per  occupied  dwelling  unit 
in  the  vicinity  of  the  transmitter,  according  to  the  1940 
Census.  Areas  were  determined  by  measurement  from 
Figures  4  and  5  with  a  polar  planimeter. 

Table  V  is  a  description  of  the  proposed  directional 
antenna  system. 

Table  VI  presents  the  directional  antenna  design  for¬ 
mulae  and  data  for  the  proposed  directional  antenna  sys¬ 
tem.  Complete  asumptions,  methods  of  calculation,  and 
illustrative  examples  are  given. 

Figure  1  is  the  horizontal  plane  radiation  pattern  for 
the  proposed  directional  antenna  system  and  is  plotted 
from  the  values  in  Table  VT.  Maximum  expected  operat¬ 
ing  values  (MEOV)  are  shown  in  the  pertinent  directions. 

Figures  2A  through  2H  are  vertical  plane  patterns  in 
the  pertinent  directions.  These  patterns  involve  no  un¬ 
usual  characteristics.  Maximum  expected  operating  values 
are  indicated  on  the  vertical  patterns  by  dotted  lines  where 
appropriate. 

Figure  3  is  a  map  of  a  portion  of  North  America  show¬ 
ing  all  stations  presently  assigned  850  kc.  The  secondary 
service  area  of  KOA  is  shown,  based  on  the  Commission’s 
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second  hour  curves  and  an  assumed  antenna  efficiency  for 
KOA  of  1590  mv/m.  The  proposed  0.025  mv/m  10  per  cent 
skywave  contour  resulting  from  the  computed  antenna 
pattern  for  the  proposed  operation  is  also  shown. 

Figure  4  is  a  map  of  a  portion  of  Alabama,  showing 
the  proposed  site  and  the  daytime  service  contours.  The 
proposed  coverage  is  based  on  a  daytime  nondirectional 
antenna  efficiency  of  441  mv/m.  Conductivities  were  deter¬ 
mined  from  an  analysis  of  the  proofs  of  performance  of 
Stations  WBRC,  WSGN,  and  WAPI,  and  were  assumed 
to  be  15xl0“14  e.m.u.  in  the  vicinity  of  the  site  and  at  short 
distances  to  the  northeast  and  southwest,  decreasing  at 
greater  distances  to  values  substantially  in  accordance 
with  those  shown  by  the  F.C.C.  Conductivity  Map. 

Figure  5  is  a  map  of  a  portion  of  Alabama  showing  the 
nighttime  service  contours  for  the  proposed  operation. 
Coverage  is  based  on  the  same  conductivity  assumptions 
as  Figure  4  and  the  horizontal  plane  inverse  fields  of 
Figure  1. 

Figure  6  is  a  map  of  a  portion  of  Alabama  showing  the 
proposed  site  and  the  coverage  of  the  Birmingham  metro¬ 
politan  district  both  day  and  night.  The  service  contours 
are  taken  from  Figures  4  and  5.  The  population  served 
'within  the  metropolitan  district  is  set  forth  in  Table  IV. 

Figure  7  is  the  map  of  a  portion  of  Alabama  showing  the 
present  service  contours  of  Station  WTNB.  This  cover¬ 
age  is  taken  from  the  record  of  Docket  6681. 

Figure  8  is  a  map  of  Birmingham  and  vicinity  show¬ 
ing  the  proposed  site  and  the  blanket  and  25  mv/m  con¬ 
tours  for  day  and  night  operation.  This  map  is  based  on 
the  same  assumptions  as  Figures  4  and  5. 

Figure  9  is  a  map  of  a  portion  of  Birmingham  and 
vicinity  showing  the  blanket  contours  and  25  mv/m  con¬ 
tour  for  the  present  operation.  This  map  is  based  on  the 
same  assumptions  as  Figure  7. 

Figure  10  is  a  zoning  map  of  the  City  of  Birmingham, 
on  which  business,  industrial,  and  residential  areas  have 
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been  indicated  by  shading.  The  coverage  of  the  city  by  the 
25  mv/m  contour  is  shown. 

Figure  11  is  a  plat  of  the  proposed  site,  showing  the 
arrangement  of  the  towers  and  ground  system. 

Figure  12  is  an  aerial  photograph  of  the  site. 

Figure  13  is  an  airways  map  showing  the  relation  of 
the  proposed  site  to  airways  and  airports. 

RING  &  CLARK 
A.  D.  Ring 
A.  D.  Ring 
September  30, 1946 

417  Recross  Examination  of  William  Terry, 

General  Manager,  Johnston  Broadcasting  Company 

By  Mr.  Southmayd : 

Q  What  is  the  population  of  Bessemer?  A  Accord¬ 
ing  to  the  last  census  count,  22,826. 

Q  Do  you  have  any  idea  how  many  laboring  men  there 
are  in  Bessemer?  A  Bessemer  is  almost  entirely  indus¬ 
trial.  It  would  be  safe  to  say  the  majority7  of  people 
there  are  laboring  people. 

Q  When  is  the  last  time  you  carried  a  program  of  par¬ 
ticular  interest  to  labor  and  about  labor  problems?  A 
We  have  had  two  programs  that  I  can  remember  put  on 
by  the  Mutual  Network,  called  Business  Outlook  for  1947. 

Q  What  local  programs  have  you  originated?  A  None 
recently. 

Q  When  was  the  last  time  you  did  originate  one?  A 
As  an  absolute  discussion  of  labor  questions,  we  never 
originated  one  pertaining  solely  to  that  subject. 

Mr.  Southmayd :  That  is  all. 

461  Direct  Examination  of  Thomas  N.  Beach 
By  Mr.  Southmayd : 

Q  At  the  present  time  is  the  station  losing  money  or 
breaking  even,  or  what  is  the  present  situation?  A  I 
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haven’t  my  latest  figures.  In  December,  which  of  course 
was  a  very  good  month  and  is  a  good  month  for  every  part 
of  the  radio  business,  I  think  we  made  $112,  for  December. 
It  had  come  up  gradually,  and  of  course  that  was  very  en¬ 
couraging.  I  haven’t  my  particular  figures,  but  we  prob¬ 
ably  lost  a  few  hundred  dollars  in  January. 

Within  the  next  three  or  four  months,  why  we  will  be  in 
the  black  verv  definitely. 

•>  V 

Q  Ho-w  have  you  met  the  operating  losses  to  date,  Mr. 
Beach  ?  A  I  have  put  up  the  money. 

Q  Out  of  your  personal  funds?  A  Yes.  Out  of  my 
personal  funds? 

Q  To  what  extent  are  you  willing  to  meet  future  op¬ 
erating  losses  of  the  station?  A  I  am  willing  to  meet 
them,  because  I  think  I  can  see  the  picture  now. 

Q  Why  is  it  that  you  permit  the  station  to  operate  at  a 
loss? 

Mr.  Lane:  We  object  to  that.  Counsel,  please,  how 
could  he  permit  it  to  lose  money? 

Mr.  Southmayd:  I  will  rephrase  the  question  to  meet 
the  objection. 

By  Mr.  Southmayd : 

Q  Can  you  state  the  reasons  why  up  to  the  present  time 
WTNB  has  operated  at  a  loss?  A  I  think,  of  course, 
there  are  many  reasons,  if  I  get  what  you  mean.  I  think 
we  could  have  minimized  that  loss  without  great  difficulty, 
if  we  wanted  to,  but  in  doing  so  we  would  have  impaired 
the  service  that  the  station  has  been  able  to  render.  I  pre¬ 
ferred  to  take  the  losses  and  not  impair  that  service. 

Q  What  specific  instructions  has  the  staff  received  re¬ 
garding  service?  A  I  have  instructed  Mrs.  Hicks  that 
nothing  must  be  left  undone  to  afford  any  man  or  woman, 
any  sect  or  any  creed,  any  political  body,  anyone  who  is 
worthy,  must  be  given  time  on  that  station. 

467  Direct  Examination  by  Mr.  Southmayd : 
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471  Q  Mr.  Beach,  whom  do  yon  hold  responsible  for 
the  determination  of  WTNB  station  policies?  A  I 
am  responsible  myself. 

Q  Do  you  determine  those  polices?  A  Most  posi¬ 
tively. 

Q  What  are  the  policies  of  the  station  regarding  sale  of 
commercial  time?  A  What  do  you  mean  by  that? 

Q  I  mean,  how  much  commercial  time  will  you  allowed 
to  be  sold?  A  Will  we  sell? 

Q  Yes.  A  Well,  at  this  time,  of  course,  we  are  run¬ 
ning  around  42  or  43  per  cent  commercial,  with  about  57 
per  cent  sustaining.  I  would  say  that  over  an  average,  our 
commercial  time  will  never  exceed  60  per  cent. 

Q  That  is  a  policy  which  you  have  laid  down,  Mr. 
Beach  ?  A  That  is  very  definite  policy  I  have  outlined  to 
Mrs.  Hicks. 

Q  Do  you  have  any  policy  regarding  the  maximum 
amount  of  time  which  will  be  permitted  for  network  broad¬ 
casts,  Mr.  Beach?  A  Yes.  Of  course,  you  must  recog¬ 
nize  that  a  new  station  starting  out,  has  to  get  the  thing 
operating,  but  our  policy  will  definitely  be  to  preserve  as 
much  time  as  we  possibly  can  for  local  consumption.  There 
has  been  in  the  past  in  Birmingham  —  I  know  all  of  the 
merchants  in  Birmingham  intimately,  and  they  are  all  my 
friends,  and  I  have  received  over  a  period  of  two  or  three 
years  many,  many  (complaints)  about  the  lack  of  avail¬ 
ability  of  proper  time  because  of  the  networks. 

We  hope  never  to  exceed  50  -  50,  you  might  say,  as  an 
average.  What  we  are  trying  to  do  is  to  hold  the  local 
time  as  nearly  as  we  possibly  can  to  about  60  per  cent.  I 
think  we  are  operating  now  on  the  basis  of  about  50  -  50, 
I  think  it  is. 

Q  Network  and  local?  A  Yes. 

Q  If  you  are  granted  850,  will  that  ratio  be  maintained? 
A  I  would  rather  say  that  we  will  attempt  to  lower  the 
ratio  of  network  time. 
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Q  It  will  either  be  maintained  or  lowered?  A  Yes. 
Maintained  or  lowered. 

Q  What  is  the  policy  of  the  station  regarding  the  giv¬ 
ing  of  time  to  minority  groups?  A  Well,  that  is  touching 
on  a  very  close  subject  to  me.  I  feel  very  intensely  that 
minority  groups  from  a  public  service  standpoint  must  be 
given  that  protection.  We  not  only  are  willing  to  give  it 
to  them,  but  we  urge  them  to  accept  it  wherever  we  pos¬ 
sibly  can.  That  happens  to  be  one  of  my  main  interests  in 
the  radio  business. 

Q  What  policy  have  you  laid  down  regarding  time  for 
broadcasts  by  Negroes?  A  I  don’t  know  as  we  have 
broken  it  down  in  any  percentage  points.  I  know  I  haven’t. 
I  do  know  that  we  have  and  are  encouraging  the  use  of  the 
radio  by  Negroes,  wherever  we  possibly  can.  We  recently 
instituted  a  program  which  I  think  was  the  first  of  its  type 
for  Negroes.  Certainly  I  think  the  first  in  Birmingham. 

That  is  a  Negro  news  broadcast,  broadcast  by  a  Negro 
and  for  the  benefit  of  the  Negroes. 

Q  That  is  a  Negro  new  broadcast?  A  Yes.  Just  like 
any  commentator  on  the  air. 

Q  i  What  is  the  policy  of  the  station  regarding  the  pre¬ 
sentation  of  public  controversial  issues?  A  Why,  we  give 
each  side  equal  opportunity  to  present  their  views. 

Q  Do  you  have  any  forum  discussions?  A  I  don’t 
think  we  have  had  any.  I  don’t  know  what  you  would  call 
a  forum. 

Q  I  mean,  do  you  have  any  discussions  on  the  air,  de¬ 
bating  the  pros  and  cons  of  public  controversial  issues?  A 
Yes,  all  the  time.  We  just  went  through  an  amendment 
fight  in  the  State,  called  the  Boswell  Amendment.  That 
was  discussed  over  our  station.  The  Birmingham  Real 
Estate  Board  has  a  forum,  if  that  is,  I  assume,  what  you 
would  call  a  forum.  They  discuss  questions  of  public  policy 
over  our  station. 

Q  What  is  the  policy  of  the  station  regarding  political 
broadcasts?  A  Of  course,  I  think  that  is  definitely  out- 
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lined  by  the  Commission.  We  afford  each  and  every  can¬ 
didate  the  same  time  at  the  same  rate. 

480  Cross  Examination  of  Thomas  N.  Beach 

Q  Mr.  Beach,  did  you  execute  the  application  on 
file  in  this  case?  A  I  did. 

Q  Where  did  you  execute  that  application?  In  Wash¬ 
ington  or  Birmingham?  A  I  executed  it  in  Birmingham. 

Q  Did  you  prepare  the  application  yourself?  A  I 
didn’t  do  the  actual  copying,  if  that  is  what  you  mean. 
I  consulted  with  Mrs.  Hicks  and  Mr.  Murphree,  and  it 
was  prepared  under  my  direction. 

Q  Did  you  go  over  it  carefully  to  see  that  all  of  the 
questions  are  answered  in  acordance  with  the  facts?  A  I 
went  over  it  as  carefully  as  I  knew  how.  There  are  a 
good  many  technical  questions  which  I  couldn’t  tell 
whether  they  are  right  or  wrong.  I  mean,  engineering 
problems. 

•  •  •  • 

482-483  Cross  Examination  of  Thomas  N.  Beach 

Q  Do  you  or  do  you  not  in  general  terms  know 
the  contents  of  that  exhibit?  A  From  an  engineering 
standpoint. 

Q  In  general  terms.  A  Oh,  I  know  the  location  and 
I  have  looked  at  the  pattern  many  times.  That  is  as  far 
as  my  engineering  knowledge  goes,  as  far  as  radio.  I 
have  no  engineering  knowledge  of  radio. 

Mr.  Southmayd:  You  are  familiar  in  a  general  way 
with  the  coverage  content? 

The  Witness:  Oh,  yes.  I  have  gone  over  that  very 
thoroughly,  but  from  the  technical  standpoint  I  have  no 
knowledge  of  it. 

•  •  •  • 
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615-616  Direct  Examination  of  Mrs.  Evelyn  Hicks , 

General  Manager  WTNB 

By  Mr.  Southmavd : 

Q  What  is  the  exhibit?  A  It  is  additional  personnel 
that  we  feel  would  be  needed  if  we  should  be  granted  addi¬ 
tional  power. 

Q  I  wonder  if  you  would  just  go  through  the  exhibit 
briefly  and  state  wdiy  it  is  proposed  to  employ  this  addi¬ 
tional  personnel  for  the  850  operation?  A  Well,  we 
have  proposed  a  full  time  Program  Director.  At  the  pres¬ 
ent  time  Miss  Cotten  is  Acting  Program  Director  and 
handling  traffic.  We  think  to  do  a  real  job  with  a  larger 
station,  where  we  would  be  doing  programs  in  the  State 
and  surrounding  territories  of  Birmingham,  we  should 
have  one  person  devoted  full  time  to  programs  and  the 
Musical  Director  would  be  working  with  the  program  de¬ 
partment  in  selecting  programs,  and  probably  doing  a  bet¬ 
ter  job  in  carrying  out  the  musical  programs  in  the  State. 

The  Farm  Editor  would  be  an  addition,  because  at  the 
present  time  we  do  not  reach  any  farm  area  of  any  par¬ 
ticular  importance  around  Birmingham,  and  we  think  that 
would  be  necessary.  An  assistant  to  the  Farm  Editor 
would  probably  work  with  the  news  reporters  and  maybe 
one  of  them  would  appear  on  the  air  on  these  farm  pro¬ 
grams  that  we  propose.  This  assistant  to  Ben  Chapman — 
as  I  said,  Mr.  Chapman  only  gives  us  his  services  while 
he  is  in  Birmingham,  directing  the  sports  activities  by  let¬ 
ter  or  by  telephone,  and  w*e  have  one  announcer  serving  as 
an  assistant  at  this  time.  We  would  like  to  take  him  off 
that  and  have  a  full  time  person. 

The  news  reporter  would  be  to  gather  local  and  State 
news,  and  we  feel  that  he  should  have  an  assistant  to  do 
a  real  job. 

The  Presiding  Officer:  Are  you  referring  to  Item  6 
now? 

The  Witness:  Yes,  I  am.  Items  6  and  7. 

The  Presiding  Officer:  News  reporters.  Are  you  re¬ 
ferring  to  more  than  one  there? 
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The  Witness:  I  am  referring  to  a  news  reporter  and 
an  assistant  to  the  news  reporter,  but  it  probably  would 
be  part  time,  the  second  one. 

By  Mr.  Southmayd: 

Q  In  Item  6,  Mr.  Stein’s  question  said  “news  report¬ 
ers.”  Should  that  be  singular?  A  Yes.  It  should  be 
singular.  I  am  sorry.  To  gather  news,  is  what  I  mean 
Mr.  Examiner. 

Q  Those  reporters  would  be  charged  with  the  respon¬ 
sibility  of  going  out  and  gathering  local  news?  A  Yes. 
We  feel  it  is  really  an  imposition  on  the  newspapers  to 
call  up  and  try  to  get  news  from  them  to  go  on  the  air, 
because  after  all  they  are  paying  their  reporters  to  do  it, 
and  we  think  it  would  be  a  great  advantage  to  our  station 
to  have  news  reporters. 

Receptionist.  Of  course,  you  know  what  that  is.  We 
do  not  have  a  receptionist  at  the  present  time.  One  or 
more  copy  writers.  That  would  be  writing  copy  of  the 
station.  No.  10.  We  propose  a  Director  of  Women’s 
Activities. 

Q  What  would  be  her  function?  A  That  person 
would  be  a  lady  to  work  with  the  various  clubs  in  the 
civic  activities.  She  would  be  interested  in  all  the  civic 
programs  of  the  community  and  the  State,  just  to  coordi¬ 
nate  the  civic  activities. 

Q  You  mentioned  in  one  or  two  instances  why  this 
personnel  is  not  presently  on  the  staff  of  WTNB.  In 
general,  why  aren’t  all  of  these  positions  now  filled  at 
WTNB?  A  Well,  we  have  tried  to  hire  good  personnel 
in  selecting  our  employees  to  do  the  very  best  possible  job. 
In  some  of  these  I  haven’t  found  exactly  the  person  that 
I  want.  For  instance,  in  the  Program  Director’s  job  I 
haven’t  been  able  to  get  exactly  the  type  of  person  I  want, 
and  I  feel  with  increased  facilities  that  we  could  go  out  and 
spend  probably  more  money  to  get  a  better  Program  Di¬ 
rector,  and  it  would  be  necessary  to  have  one  with  the 
added  work  we  would  have  in  programming. 
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ARGUMENT 

I 

The  Contentions  of  the  Commission  Fail  to  Disclose  Any 
Legal  or  Persuasive  Support  for  the  Assertion  of  Juris¬ 
diction  Over  the  Application  of  Beach. 

The  Commission  in  its  opposition  to  the  consistent  and 
logical  argument  of  Johnston  has  permitted  itself  to  indulge 
in  arguments  based  on  a  variety  of  shifting  bases.  Despite 
the  Commission’s  apparent  abandonment,  or  modification  of 
a  portion  of  its  position,  Johnston  continues  to  assert  the 
full  force  of  its  argument  as  stated  in  its  original  brief. 
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The  Commission’s  present  argument  apparently  is  that 
rigid  adherence  to  prescribed  formalities  is  discretionary, 
or  of  no  binding  effect  whatsoever  on  a  Federal  Administra¬ 
tive  Agency — that  any  technical  error  resulting  from  a 
“premature”  signing  by  Beach  was  not  prejudicial  to 
Johnston;  and  that  even  in  the  case  of  false  statements  in 
the  engineering  report  Beach  could  not  have  been  subject 
to  a  charge  of  perjury.  Finally,  the  Commission  argues 
that  Sections  30  and  31  of  Form  #304  clearly  show  that 
the  applicant  was  not  required  to  swear  to  technical  infor¬ 
mation  not  within  the  applicant’s  personal  knowledge. 

The  Commission  is  consistent,  although  not  correct,  in 
at  least  one  particular — that  of  characterizing  the  omission 
here  as  either  a  “technicality”  or  “technical  defect,”  not 
prejudicial  to  the  rights  of  Johnston.  Insistence  on  this 
point  indicates  that  the  Commission  has  failed  to  grasp 
the  crux  of  the  question  involved — whether  or  not  the  Com¬ 
mission  can  determine  by  its  own  decision  the  boundaries 
of  its  own  jurisdiction  when  the  statute  is  unambiguous. 
The  Commission  argues  that  it  can  do  so  when  a  technicality 
or  “formality”  is  involved.  Johnston  contends  that  de¬ 
spite  the  name  which  may  be  tagged  to  the  omission  here 
(failure  to  swear  to  all  the  material  in  the  application) 
that  the  statutory  limitation  of  the  jurisdiction  must  be 
strictly  construed.  It  is  not  a  wavering  or  elastic  boundary 
dependent  upon  the  vagaries  of  a  majority  of  the  appointed 
commissioners.  The  Commission,  in  presenting  its  argu¬ 
ment  in  support  of  a  self -determinable  jurisdiction  when  a 
“formality”  is  involved,  has  definitely  confused  a  permis¬ 
sible  discretion  within  the  orbit  of  procedural  matters  (in¬ 
herently  characteristic  of  administrative  agencies  and  par¬ 
ticularly  so  with  respect  to  the  promulgation  of  a  broad 
public  policy)  with  the  lack  of  any  discretion  whatsoever 
when  a  question  of  the  statutory  limitation  as  to  jurisdiction 
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is  involved.  In  no  event  can  the  Commission  exercise  any 
discretion  whatsoever  to  determine  its  own  jurisdiction 
when  the  statute  conferring  power  to  act  is  crystal  clear. 
As  the  Court  said  in  Stark  v.  Wickard,  321  U.  S.  288,  88 
L.  Ed.  733: 

‘‘The  responsibility  of  determining  the  limits  of  stat¬ 
utory  grants  of  authority  in  such  instances  is  a  judicial 
function  entrusted  to  the  courts  by  Congress  by  the 
statutes  establishing  courts  and  marking  their  juris¬ 
diction.  Cf.  United  States  v.  Morgan,  307  U.  S.  183, 
190,  191,  83  L.  ed.  1211,  1216, 1217,  59  S.  Ct.  795.  This 
is  very  far  from  assuming  that  the  courts  are  charged 
more  than  administrators  or  legislators  with  the  pro¬ 
tection  of  the  rights  of  the  people.  Congress  and  the 
Executive  supervise  the  acts  of  administrative  agents. 
The  powers  of  departments,  boards  and  administrative 
agencies  are  subject  to  expansion,  contraction  or  aboli¬ 
tion  at  the  will  of  the  legislative  and  executive  branches 
of  the  government.  These  branches  have  the  resources 
and  personnel  to  examine  into  the  working  of  the  vari¬ 
ous  establishments  to  determine  the  necessary  changes 
of  function  or  management.  But  under  Article  3,  Con¬ 
gress  established  courts  to  adjudicate  cases  and  con¬ 
troversies  as  to  claims  of  infringement  of  individual 
rights  whether  by  unlawful  action  of  private  persons 
or  by  the  exertion  of  unauthorized  administrative 
power.*  * 

The  Commission  furthermore  argues  that  Beach  could 
in  no  event  be  charged  with  perjury  because  he  was  not 
an  engineer  nor  otherwise  qualified  to  express  an  opinion  as 
to  the  facts  contained  in  the  engineering  report.  From  this 
it  is  deduced  that  the  Commission’s  position  is  that  it  was 
never  contemplated  that  the  engineering  data  was  required 
by  law  or  regulation  to  be  “under  oath  of  the  applicant.” 
As  Johnston  stated  in  his  initial  brief  the  chief  test  as  to 
the  sufficiency  of  an  affidvait  is  the  ability  to  sustain  per¬ 
jury.  The  question  here  is  not  as  to  whether  Beach  could 
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be  prosecuted  for  perjury  on  the  facts  presented.  The 
question  is  whether  Beach  could  he  prosecuted  for  perjury 
if  he  swore  to  the  engineering  exhibit  knowing  it  to  be 
untrue;  and  for  the  reasons  previously  submitted  it  is 
clear  that  he  could  not  be  so  prosecuted  successfully  in  this 
case.  The  point  denied  by  the  Commission  is  that  under 
no  circumstances  could  Beach  be  prosecuted  for  perjury 
because  he  was  not  qualified  to  take  an  oath  to  technical 
material  with  which  he  was  familiar.  It  would  seem  to 
be  elemental  and  basic  that  an  affiant,  once  having  de¬ 
termined  from  professional  or  expert  sources  that  certain 
facts  were  either  true  or  false,  could  not  subsequently 
swear  to  the  contrary  without  fear  of  the  consequences. 
It  would  indeed  be  a  liberal  law  which  would  permit  such 
an  individual  to  escape  the  consequences  of  perjury  in 
such  a  situation.  This  would  seem  to  be  the  essence  of 
perjury — to  swear  to  a  fact  which  from  all  inquiries  and 
personal  investigation  one  knew  to  be  false.  It  is  sub¬ 
mitted  that  Beach  could  unquestionably  be  successfully 
prosecuted  for  perjury  if  he  knew  the  data  in  the  engineer¬ 
ing  report  to  be  untrue  had  he  sworn  to  the  application. 

There  are  other  reasons  curiously  emphasized  and  en¬ 
livened  by  the  Commission’s  own  argument  which  point 
conclusively  to  the  soundness  of  Johnston’s  argument.  The 
Commission  attempts  to  draw  a  distinction  between  what 
average  applicants  can  ordinarily  be  expected  to  have  per¬ 
sonal  knowledge  or  belief  of,  and  “tenchnical”  information 
which  any  applicant  was  unlikely  to  know,  basing  such  argu¬ 
ment  on  Sections  30  and  31  of  the  application  form.  From 
this  strange  policy  assertion  the  Commission  in  effect  states 
that  (a)  most  applicants  are  unfamiliar  with  radio  en¬ 
gineering  data  and  are  not  required  to  swear  thereto;  (b) 
most  applicants  are  familiar  with  and  know  of  their  own 
personal  knowledge  the  remainder  of  the  information  re¬ 
quired  in  the  Form,  and  therefore  are  required  to  verify 
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such  information.  From  this  the  conclusion  is  unescapable 
that  the  Commission’s  position  is  that  the  quantity  and 
quality  of  material  required  to  be  verified  in  the  Form  de¬ 
pends  upon  the  scientific  and  educational  background  of 
the  applicant.  Such  position  is  easily  demonstrated  as 
false.  Let  us  assume  that  a  highly  qualified  radio  engineer 
was  making  application  for  a  radio  grant.  In  such  a  case 
would  the  applicant  be  required  to  swear  to  the  engineering 
data?  Let  us  further  assume  that  this  same  applicant  was 
completely  unfamiliar  with  the  legal  distinctions  between 
associations,  partnerships  and  corporations  (Form  Sec.  5, 
7),  had  always  relied  upon  bookkeepers  and  accountants, 
and  was  completely  naive  as  to  formal  financial  statements 
(Form  5).  In  such  a  situation  would  the  applicant  be  re¬ 
quired  to  swear  only  to  the  radio  engineering  data?  Or 
would  he  be  required  to  swear  also  to  the  required  informa¬ 
tion  in  addition  to  the  technical  matters?  It  is  a  strange 
doctrine  of  statutory  interpretation  urged  by  the  Commis¬ 
sion  here  which  would  make  the  clear  and  explicit  statutory 
requirement  of  an  oath  depend  upon  the  personal  knowl¬ 
edge  of  the  individual  making  application  for  a  grant.  And 
if  this  is  the  position  of  the  Commission,  would  not  such 
a  novel  theory  necessitate  an  investigation  by  the  Commis¬ 
sion  to  determine  whether  the  applicant  was  qualified  to 
swear  to  the  selections  he  had  made  under  oath?  More¬ 
over,  if  such  an  investigation  was  not  made  by  the  Commis¬ 
sion,  how  would  it  ever  know  whether  the  applicant  had 
evaded  an  oath  to  material  which  he  unqualifiedly  could  have 
taken.  Such  an  interpretation  by  the  Commission  portrays 
clearly  the  interminable  problems  which  would  continually 
arise,  creating  conflicting  views  among  reasonable  people ; 
and  such  problems  could  then  only  be  resolved  by  the  Com¬ 
mission  by  day  to  day  decisions  apprising  no  one  of  any 
definite  policy  as  a  standard.  Johnston  submits  that  only 
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a  careful  adherence  to  the  plain  language  of  the  statute  is 
lawful,  and  that  any  other  interpretation  will  lead  to  an 
unlawful  result  plus  the  difficulties  cited. 

The  Commission  further  argues  that  as  a  result  of  the 
fact  that  Beach  subscribed  to  the  application  prior  to  the 
completion  of  the  engineering  report,  that  Johnston  was 
in  no  manner  prejudiced.  This  argument  is  completely  with¬ 
out  foundation.  The  facts  show  that  Johnston  was  highly 
prejudiced  to  the  point  where  he  would  have  received  the 
grant  sought  if  the  Commission  had  adhered  to  its  own 
rules  and  orders. 

On  August  16, 1946  the  Commission  announced  the  adop¬ 
tion  of  a  new  procedure  for  processing  applications  for 
licenses  and  established  two  processing  lines,  one  involving 
simple  engineering  problems  and  the  other  involving  com¬ 
plicated  engineering  problems.  Within  each  such  line 
priority  in  beginning  the  processing  was  to  be  determined 
by  the  file  number  of  the  application.  Thereafter,  on  Janu¬ 
ary  8, 1947,  because  of  the  lack  of  progress  in  line  2,  a  tem¬ 
porary  expediting  procedure  was  adopted  by  the  Commis¬ 
sion  (12  Fed.  Register  326).  This  order  provided  that  any 
application  filed  after  February  7,  1947,  and  before  May  1, 
1947,  would  be  placed  in  a  temporary  pending  file  and  not 
acted  upon  by  the  Commission  nor  considered  by  it  while 
acting  upon  applications  filed  on  or  before  February  7, 
1947.  During  the  expediting  period  the  Commission  further 
announced  that  it  would  continue  to  act  upon  applications 
filed  on  or  before  February  7,  1947.  It  further  stated  that 
strict  adherence  to  the  rules  would  be  enforced,  and  defec¬ 
tive  applications  returned  (12  Federal  Register  326).  The 
pertinent  provisions  of  the  orders  are  as  follows : 
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“Standard  Broadcast  Applications.  Adoption  of  Tem¬ 
porary  Expediting  Procedure 

January  8,  1947. 

“On  August  16,  1946,  the  Commission  announced 
the  adoption  of  a  new  procedure  for  processing  applica¬ 
tions  for  standard  broadcast  stations.  Under  this 
procedure  applications  which  present  relatively  simple 
engineering  problems  are  placed  in  Processing  Line 
No.  1  and  those  involving  complicated  engineering  prob¬ 
lems  are  placed  in  Processing  Line  No.  2.  Within  each 
processing  line  priority  in  starting  the  processing  of 
applications  is  determined  by  the  file  number  of  the 
application. 

“Since  that  time  satisfactory  progress  has  been  made 
with  respect  to  Line  1.  As  a  result,  as  things  stand 
today,  the  time  between  the  filing  of  an  application 
which  is  placed  in  Line  1  and  when  it  is  acted  upon 
by  the  Commission  by  granting  it  or  designating  it  for 
hearing  is  between  one  and  three  months. 

“The  progress  on  Line  2  has  not  been  nearly  so 
satisfactory.  As  of  January  6,  1947  there  were  still 
188  applications  in  this  line.  While  this  does  represent 
an  improvement  over  the  situation  which  has  existed 
in  the  past,  it  is  still  far  from  satisfactory  and  applica¬ 
tions  which  are  destined  for  Line  2  have  no  reasonable 
prospect  even  today  of  being  acted  on  short  of  9  to  12 
months. 

The  main  reason  for  the  slowness  in  moving  Line  2 
cases  results  from  the  fact  that  these  applications  gen¬ 
erally  raise  complex  engineering  questions  requiring 
in  almost  all  cases  a  complete  channel  survey.  Channel 
surveys  in  general  are  difficult  to  make  and  are  time- 
consuming.  What  has  complicated  the  problem  even 
more  is  that  channel  surveys  are  practically  out  of  date 
before  they  are  completed  because  in  the  meantime 
additional  applications  have  been  filed  for  operation 
on  the  frequency  in  question.  With  no  immediate 
prospect  in  sight  of  any  substantial  lessening  in  the 
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number  of  applications  to  be  filed,  it  is  obvious  that  no 
improvement  in  the  movement  of  Line  2  applications 
can  be  expected  as  long  as  applications  are  continued 
to  be  accepted  for  filing. 

“In  order  to  meet  the  situation,  the  Commission 
has  determined  to  institute  a  temporary  expediting 
procedure  for  the  handling  of  standard  broadcast  ap¬ 
plications  for  construction  permits  or  modifications  of 
permits.  Any  such  standard  broadcast  application 
which  is  filed  after  February  7, 1947  and  before  May  1, 
1947  will  be  placed  in  temporary  pending  files  and  will 
not  be  acted  upon  by  the  Commission  nor  considered  by 
the  Commission  in  acting  upon  applications  filed  on  or 
before  February  7, 1947.  This  procedure  will  apply  not 
only  to  applications  that  would  be  placed  in  Line  2  but 
also  to  those  would  be  placed  in  Line  1.  It  is  necessary 
to  include  Line  1  applications  as  well  as  those  in  Line 
2  because  of  the  adjacent  channel  interference  problems 
that  are  presented.  In  addition,  except  as  set  forth 
below,  during  the  period  that  the  temporary  expediting 
procedure  is  in  effect,  amendments  to  applications  that 
affect  the  engineering  aspects  of  the  application,  other 
than  equipment,  will  result  in  the  application  being 
placed  in  the  temporary  pending  files.  This  will  apply 
to  cases  in  hearing  as  well  as  those  not  designated  for 
hearing.  •  •  • 

“It  is  the  Commission’s  intention  to  act  upon  all 
applications  filed  on  or  before  February  7,  1947  by 
May  1, 1947 ;  all  such  applications  will  either  be  granted 
or  designated  for  hearing.  In  addition,  the  Commis¬ 
sion  will  endeavor  to  dispose  of  as  many  hearing  cases 
as  possible.  So  far  as  nonhearing  cases  are  concerned, 
applications  in  Line  1  will  continue  to  be  processed  as 
at  the  present  time;  the  applications  will  be  taken  up 
in  the  order  of  their  file  number.  So  far  as  Line  2 
applications  are  concerned,  a  different  procedure  will 
be  followed.  Since  experience  has  shown  that  in  prac¬ 
tically  all  such  cases  a  channel  survey  is  required,  the 
Line  2  applications  will  be  taken  up  channel  by  channel. 
The  formula  to  be  followed  by  the  Commission  in 
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determining  the  order  in  which  the  various  channels 
will  be  considered  will  be  announced  shortly  after  Feb¬ 
ruary  7. 

•  •••••• 


“It  should  be  pointed  out  that  during  the  period  the 
temporary  expediting  procedure  is  in  effect,  the  Com¬ 
mission  will  continue  to  act  periodically  on  all  standard 
broadcast  applications  filed  on  or  before  February  7, 
1947  and  to  decide  as  many  hearing  cases  as  possible. 

“Beginning  with  May  1,  1947,  applications  will  once 
again  be  processed  in  the  usual  manner.  Applications 
designated  for  hearing  during  the  period  the  temporary 
expediting  procedure  is  in  effect  as  to  which  the  hear¬ 
ing  begins  after  such  period  will  be  subject  to  the  rules 
on  consolidation,  intervention,  petitions  for  recon¬ 
sideration  in  the  same  manner  as  other  applications. 

•  •••••• 


“The  Commission  is  of  the  opinion  that  the  tempo¬ 
rary  expediting  procedure  will  not  result  in  any  preju¬ 
dice  to  the  rights  of  applicants.  All  interested  per¬ 
sons  will  have  until  February  7,  1947  to  file  any 
applications  they  intend  to  file.  As  a  result  of  the 
procedure  the  Commission  will  be  enabled  to  move 
all  applications  now  on  file,  or  which  may  be  filed  on 
or  before  February  7,  1947.  In  addition,  it  should 
be  possible  to  expedite  decisions  on  cases  in  hearing. 
Finally,  as  a  result  of  the  removal  of  the  backlog, 
applications  which  are  placed  in  the  temporary  pend¬ 
ing  files  as  well  as  those  filed  after  May  1,  1947  should 
receive  much  more  expeditious  consideration  than  is 
now  possible  and  indeed  Line  2  cases  placed  in  the 
temporary  pending  files  will  in  all  probability  receive 
earlier  action  as  a  result  of  the  new  procedure  than 
they  could  have  received  were  they  required  to  wait  the 
9  or  12  months  necessary  for  action  on  Line  2  cases 
under  present  procedure,’ *  (12  Fed.  Register  326.) 
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“Temporary  Procedure  For  Expediting  Standard 
i  Broadcast  Applications 

January  24,  1947. 

“On  January  8,  1947,  the  Commission  announced 
that  it  would  seek  to  dispose  of  all  applications  for 
standard  broadcast  construction  permits  or  modifica¬ 
tions  of  permits  before  May  1,  1947,  by  processing  all 
such  applications  without  regard  to  applications  filed 
after  February  7, 1947. 

“This  procedure  will  undoubtedly  result  in  a  large 
number  of  new  applications  being  filed  before  February 
7.  While  this  was  anticipated,  the  Commission  wishes 
to  emphasize  that  applications  which  are  incomplete  in 
any  major  respect  will  not  be  accepted  for  filing  and, 
following  established  practice,  will  be  returned  to  the 
applicant. 

“The  temporary  procedural  plan  would  be  unduly 
complicated  and,  possibly,  rendered  unworkable  if  the 
Commission  had  to  consider  a  large  number  of  last- 
minute  applications  which  are  incomplete,  particu¬ 
larly  with  respect  to  enginering  details.  Consequently, 
the  policy  of  returning  incomplete  and  otherwise  de¬ 
fective  applications  will  be  strictly  adhered  to  and  no 
such  application  will  be  considered  in  the  group  to  be 
processed  during  the  period  February  7  to  May  1.” 
(12  Federal  Register  1002.) 

It  should  be  remembered  that  Johnston  at  the  public 
hearing  held  on  February  27  through  March  3, 1947,  for  the 
first  time  was  able  to  establish  by  definite  proof  that  the 
engineering  report  of  Beach  was  not  completed  when  Beach 
swore  to  his  application.  At  the  hearing  and  subsequently 
on  March  21, 1947,  Johnston  filed  a  formal  motion  to  dismiss 
and/or  strike  the  application  upon  the  basis  of  the  evidence 
of  “ incompleteness’ ’  adduced  at  the  hearing.  Had  the 
Commission  granted  this  motion  and  dismissed  the  applica¬ 
tion  of  Beach  the  full  effect  of  the  order  establishing  the 
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temporary  expediting  procedure  would  have  become  ap¬ 
plicable  and  Johnston’s  application  would  have  received 
priority  in  its  consideration  by  the  Commission.  In  view 
of  the  Commission’s  order  finding  that  both  applicants  are 
legally,  financially  and  technically  qualified,  the  Commis¬ 
sion  would  have  necessarily  under  its  own  order  had  to 
grant  the  application  of  Johnston,  there  being  then  no  other 
mutually  exclusive  application  before  it.  The  Commission 
therefore  in  urging  that  the  rights  of  Johnston  were  not 
prejudiced  has  completely  failed  to  recall  its  own  order 
which  by  its  own  terms  would  have  eliminated  the  applica¬ 
tion  of  Beach  and  required  that  the  application  of  John¬ 
ston  be  granted.  A  stronger  case  of  prejudice  against 
Johnston  could  not  possibly  be  mustered. 

The  Commission  furthermore  in  its  brief  refers  to  the 
case  of  National  Labor  Relations  Board  v.  J.  S.  Popper, 
Inc.,  113  F.  (2d)  602  as  being  an  adjudication  of  the  identi¬ 
cal  point  relied  on  by  Johnston.  The  Court  in  that  case 
held  that  the  fact  that  a  charge  filed  with  the  Board  was 
not  verified  as  required  by  the  Board’s  own  rides  did  not 
violate  the  action  of  the  Board  in  acting  upon  the  charge. 
There,  no  question  of  jurisdictional  fact  was  adjudicated, 
nor  posed  for  construction,  nor  was  the  decision  of  the 
court  relevant  to  any  statute  involved.  The  court  merely 
held  that  the  Board  as  a  quasi  judicial  body  had  the  right  to 
construe  its  own  rules,  and  that  such  construction  was  not  so 
arbitrary  as  to  result  in  a  denial  of  substantial  justice. 
Had  the  statute  required  such  a  sworn  statement,  the  case 
might  have  been  persuasive.  As  it  stands  it  seems 
irrelevant. 

Johnston  contends  that  no  other  construction  than  that 
urged  by  it  can  lawfully  be  permissible;  that  unless  such 
construction  is  adopted  and  the  Commission  held  to  be 
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without  jurisdiction,  Johnston  will  be  the  victim  of  preju¬ 
dice,  and  of  a  substantial  denial  of  justice. 

II 

The  Argument  of  Intervener  Beach  Fails  to  Disclose  Any 
Legal  Support  for  Jurisdiction  of  the  Commission  Over 
the  Application  of  Intervener,  and  Is  Without  Merit. 

The  contentions  of  intervener  Beach  respecting  the  ques¬ 
tion  of  jurisdiction  of  the  Commission  as  related  to  the 
validity  of  the  application  of  Beach  are  similar  in  most 
respects  to  the  contentions  of  the  Commission,  and  the 
argument  of  Johnston  in  reply  is  applicable  thereto  with 
certain  exceptions  noted  below. 

One  novel  point  raised  by  intervener  Beach,  but  perhaps 
significantly  ignored  by  the  Commission,  is  the  effect  of  the 
Commission’s  revision  of  the  applicable  Form  #304.  The 
recent  revision  of  this  Form  according  to  Beach  requires 
now  that  the  technical  information  be  signed  not  under  oath, 
by  a  competent  technician  or  engineer  rather  than  by  the 
applicant.  This  recent  revision  clearly  attempts  to  estab¬ 
lish  the  “inevitable  dichotomy”  which  the  Commission  has 
stated  existed  between  what  the  applicant  would  reason¬ 
ably  know  of  his  own  personal  knowledge  and  technical 
information  which  he  would  be  “ unlikely ”  to  know.  But 
the  intervener  Beach  would  seem  to  have  drawn  the  wrong 
conclusion  from  the  Commission’s  action  in  modifying  the 
Form,  which  revision  took  place  in  the  midst  of  the  con¬ 
troversy  concerning  the  proper  interpretation  of  the  stat¬ 
ute.  If  the  interpretation  placed  upon  the  statute  and  the 
original  Form  by  the  Commission  itself  was  reasonable 
and  clear,  as  the  Commission  contends,  there  would  have 
been  no  persuasive  reason  for  revising  the  Form.  John¬ 
ston  submits  that  a  modification  of  a  statute,  or  rule  or 
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regulation,  after  one  interpretation  has  been  placed  upon 
it,  indicates  that  the  former  interpretation  is  no  longer 
valid;  otherwise  there  would  have  been  no  reason  for  the 
change  or  modification.  Regardless  of  the  argument,  it 
is  submitted  that  the  present  Form  as  modified  is  in  com¬ 
plete  conflict  with  the  statute  if  it  relieves  the  applicant 
from  any  necessity  of  personally  taking  any  responsibility 
for  technical  information.  The  reasons  advanced  by  John¬ 
ston  in  his  initial  brief  and  in  his  reply  argument  to  the 
contentions  of  the  Commission  are  applicable. 

Intervener  further  purports  to  show  that  Johnston  was 
in  pari-delicto  because  an  amendment  to  its  engineering 
data  was  sworn  to  on  the  same  day  in  Birmingham,  Ala¬ 
bama,  that  the  engineer  swore  to  it  in  Washington,  D.  C. 

Beach  points  out  that  “the  revised  engineering  report 
which  the  amendment  covered  was  not  completed  and  exe¬ 
cuted  in  Washington  by  the  Johnston  consulting  engineer 
until  the  same  day,  August  26th’ ’  (Int.  Brief  p.  11).  The 
source  for  this  statement  of  alleged  fact  is  Intervener’s 
Appendix  3A-4A.  But  neither  appendix  supports  such  a 
statement  of  fact.  There  is  not  a  scintilla  of  evidence  to 
support  the  statement  of  Beach  that  the  amendment  was 
not  completed  until  the  day  that  Johnston  executed  it  in 
Birmingham.  Indeed,  Beach  in  defending  the  additional 
attack  made  by  Johnston  on  Beach’s  application  with  re¬ 
spect  to  the  answers  to  Section  5  of  the  application  has 
relied  upon  this  same  argument,  pertinent  to  Johnston  here. 
In  Beach’s  brief  it  is  stated  at  page  12: 

“Appellant  has  not  and  cannot  show  from  the  record 
that  the  financial  data  to  which  Beach  referred  when 
executing  his  application  on  August  24  was  not  then 
in  existence  and  of  his  personal  knowledge.  In  the 
absence  of  such  a  showing,  appellant’s  argument  is 
of  no  consequence.” 


14 


If  this  is  a  sound  argument,  it  applies  likewise  to 
Johnston  -with  respect  to  his  amended  engineering  report. 
However,  Beach  in  his  answer  to  Section  5  of  the  Form 
stated  “See  .  .  .  application  filed  September  10,  1946/ * 
This  sworn  statement  was  made  on  August  24,  1946.  How 
Beach  could  swear  in  August  that  he  “had  filed”  an  ex¬ 
hibit  the  next  month  is  impossible  to  understand. 

Johnston  submits  that  the  argument  of  Beach  is  with¬ 
out  merit  and  that  the  Commission  never  had  jurisdiction 
over  his  application. 

Ill 

The  Commission  Acted  Arbitrarily,  Capriciously  and  in 
Violation  of  Due  Process  of  Law  in  Denying  the  Applica¬ 
tion  of  Johnston  and  Granting  That  of  Beach. 

Johnston  reiterates  that  the  record  in  this  case  does 
afford  an  adequate  basis  for  preferring  Johnston  over 
Beach  in  terms  of  broadcasting  experience  and  proposed 
participation  in  the  operation  of  the  station.  The  Com¬ 
mission  charges  Johnston  with  an  attempt  to  support 
his  position  by  a  “highly  selective  culling  from  the 
record.”  But  Johnston  must  reply  that  the  Commission 
has  appeared  to  weigh  the  evidence  in  favor  of  Beach  by 
in  effect  de-emphasizing  certain  essential  requirements 
of  the  statute  and  by  arbitrarily  ignoring  other  pertinent 
record  deficiencies  of  Beach. 

The  statute,  Section  308(b),  establishes  the  essential 
standards  by  which  the  Commission  is  required  to  judge 
the  qualifications  of  the  applicant.  In  addition  to  citizen¬ 
ship,  character,  financial  and  technical  qualifications,  the 
statute  further  imposes  on  the  Commission  the  duty  of 
passing  judgment  on  “other  qualifications  of  the  appli¬ 
cant.”  Section  319(a)  further  requires  the  application 
to  include  citizenship,  character,  financial  and  technical 
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facts,  and  “other  ability  of  the  applicant  to  construct  and 
operate  the  station.”  The  Commission  appears  to  have 
ignored  both  the  “other  qualifications”  of  Beach  and  the 
“ability”  of  Beach  to  operate  the  station.  On  pages  30, 
31,  32,  33  and  34  of  the  initial  brief  Johnston  has  demon¬ 
strated,  by  specific  references  to  the  record,  that  Beach 
was  abysmally  ignorant,  not  only  of  the  “finer  points” 
of  the  station’s  programming  and  accounting  practices, 
but  of  all  the  substantial  facts  relative  to  the  operation, 
programming,  personnel,  accounting  and  financial  prob¬ 
lems  of  the  station. 

As  to  the  distinction  between  the  applicants  on  the 
basis  of  their  broadcasting  experience,  the  Commission 
states  there  is  none  (Br.  16).  Intervener’s  argument 
reaches  the  point  of  saying  that  Beach’s  experience  dates 
from  1941  (Int.  Br.  14)  and  Johnston’s  from  1944.  These 
facts  are  completely  distorted.  George  Johnston,  Jr.’s 
interest  began  at  the  identical  time  as  that  of  Beach,  to- 
wit,  1941,  by  Beach’s  own  testimony,  (J.  App.  112).  John¬ 
ston  had  32  months  of  actual  operating  experience  with  a 
financially  successful  station,  while  Beach  had  less  than 
six  months  with  a  station  deep  in  red  figures.  Making 
appropriate  allowance  for  the  initial  development  period 
of  Beach’s  station,  it  nevertheless  remains  arbitrary  to 
conclude  that  there  is  no  distinction  between  the  applicants 
on  the  basis  of  broadcasting  experience.  Intervener’s 
statement  in  its  brief  (p.  14)  relative  to  comparable- 
broadcast  experience  is  a  clear  misstatement  of  the  facts 
as  shown  by  the  reference  made  therein  to  the  Joint  Ap¬ 
pendix  (p.  112).  Yet  the  Commission  argues  that  “the 
advantages  of  experience  are  obvious”  (Br.  17)  when 
choosing  between  applicants,  and  purports  to  conclude  that 
between  these  two  applicants  there  is  no  distinction  on 
the  basis  of  experience. 
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An  examination  of  the  testimony  of  Beach  reveals  his 
true  lack  of  qualifications  in  comparison  to  those  of  John¬ 
ston.  Indeed,  Johnston  was  not  subjected  to  any  cross- 
examination  on  many  points  relative  to  his  qualifications. 
It  should  not  now  be  assumed  that  he  lacks  the  qualifica¬ 
tions  which  the  cross-examination  demonstrated  Beach 
lacks  because  full  opportunity  for  cross-examination  was 
granted  to  counsel  for  Beach.  With  respect  to  “other 
qualifications”  and  “other  ability”  of  Beach,  the  Com¬ 
mission  has  either  ignored,  apologized  or  minimized  two 
specific  broken  promises — one  to  manage  the  station  per¬ 
sonally  (J.  App.  166-169),  and  one  to  broadcast  church 
services  (J.  App.  173-174)  by  Beach,  and  yet  it  still  con¬ 
cludes  that  he  is  the  better  qualified — character-wise  and 
morally.  When  the  record  of  the  other  applicant  is  not 
without  blemish,  Johnston  submits  that  without  giving 
some  favorable  weight  to  his  qualifications,  the  action  of 
the  Commission  is  arbitrary. 

The  Commission  must  have  accorded  favorable  weight 
to  the  testimony  of  Beach  on  direct  examination  that  he 
was  “intimately  familiar  with  the  costs  and  operation  of 
his  station.”  However,  on  cross-examination  he  could 
not  estimate  the  cost  of  his  station  within  30%,  much  less 
name  his  employees  or  give  their  number  within  25%  to 
50%  (J.  App.  116-118  and  137-138  and  142-143). 

The  Commission  found  Beach  as  the  better  qualified  on 
a  “past  record”  of  performance,  despite  these  broken 
promises.  It  magnified  the  time  which  he  devoted  to 
sustaining  programs  of  controversial  issues  during  his 
first  six  months  of  operation.  The  station  during  that 
time  was  losing  some  $7,000  to  $8,000  per  month  ( J.  App. 
139-143-160).  It  was  undoubtedly  required  to  be  on  the 
air  by  the  terms  of  its  license,  so  it  is  justifiably  assumed 
that  any  such  programs  were  broadcast  solely  to  fill  time 
and  could  not  be  a  true  picture  for  normal  or  future  opera- 
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tion.  The  Commission’s  prize  example  of  its  preference 
in  future  civic  programming,  to-wit,  *  i  Management  meets 
Labor”  had  never  been  attempted  over  WTNB,  which  is 
now  a  metropolitan  station  and  is  applying  to  become 
regional  -where  obviously  the  subject  is  less  appropriate 
(J.  App.  243).  To  show  the  lack  of  stability  and  the 
unreliability  of  Beach’s  proposed  planning,  the  pro¬ 
gramming  as  proposed  in  his  application  is  a  typical 
example.  An  effort  was  made  to  cross-examine  the  pro¬ 
gram  director  of  WTNB  on  a  marked  discrepancy  be¬ 
tween  the  hours  of  broadcasting,  as  set  forth  in  the 
application  and  as  offered  in  exhibits  at  the  hearing.  The 
figures  in  the  application  resulted  in  mathematical  absurdi¬ 
ties  (App.  221-226).  This  resulted  in  a  stipulation  by 
Beach’s  counsel  that  there  was  a  definite  discrepancy 
between  the  figures  contained  in  the  application  and  the 
exhibits  introduced  at  the  hearing,  but  that  the  latter 
should  supersede  Beach’s  sworn  application  (App.  227). 
It  is  obvious  that  Beach’s  plans  are  suited  to  the  variable 
whims  of  all  those  connected  with  his  station  and  slanted 
toward  expediency. 

The  very  citations  (App.  184-185)  of  the  Commission  in 
its  brief  to  sustain  its  argument  that  Beach  is  endeavoring 
to  live  up  to  his  promises  to  provide  local  church  Sunday 
services  belie  the  very  argument.  Beach’s  general  manager 
testified  that  even  before  WTNB  had  a  Mutual  contract  it 
did  not  devote  time  to  local  church  services.  The  citation 
by  the  Commission  of  Joint  Appendix  240-241  merely  cor¬ 
roborated  this  distortion  of  fact  by  showing  that  despite 
the  alleged  abortive  effort  made  in  September  of  1946 
(six  weeks  before  the  Mutual  contract  was  signed)  to  clear 
time  for  church  services,  no  mention  was  made  to  Mutual 
about  clearing  this  time  until  a  week  or  two  before  the 
hearing  in  1947. 
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It  becomes  inescapably  apparent  from  the  Commission’s 
conclusions  and  reasoning  in  this  matter  that  the  Commis¬ 
sion  gives  more  weight  to  the  proposed  broadcasting  of 
controversial  issues,  without  request  or  demand,  than  it 
does  to  religious  programs  after  a  demand.  On  the  one 
band  there  was  a  specific  request  for  local  church  services 
(App.  185).  The  failure  to  grant  that  request  was  excused. 

On  the  other  hand  there  was  no  request  for  any  affirmative 
action  to  broadcast  discussions  of  controversial  issues  yet 
the  Commission  criticized  one  applicant  for  not  broadcast¬ 
ing  those  issues,  and  makes  the  grant  to  the  one  who  pro¬ 
poses  to  put  them  on  in  the  future.  The  only  conclusion 
to  be  drawn  is  that  controversial  issues,  irrespective  of 
their  local  significance,  have  greater  public  interest,  con¬ 
venience  and  necessity  in  the  eyes  of  the  Commission  than 
do  local  religious  services.  The  Commission  has  impaled 
Johnston  on  a  cross  of  controversial  issues. 

'Johnston  reiterates  all  of  his  arguments  pertaining  to 
censorship  as  contained  in  his  original  brief,  nothing  which 
either  the  Commission  or  the  intervener  has  said  destroys 
the  logic  or  force  of  his  arguments.  In  fact,  if  the  Com¬ 
mission’s  and  intervener’s  arguments  on  censorship  are 
followed  to  their  logical  conclusion,  they  can  only  mean  that 
the  Commission  is  the  sole  and  exclusive  judge  of  what  the 
public  may,  must  or  can  hear. 

We  respectfully  submit  that  neither  the  Commission  nor 
the  intervener  has  added  any  new  or  persuasive  argument 
regarding  the  better  staffing  of  one  station  over  the  other. 

To  say  on  the  evidence  in  this  record  that  Beach  by  hiring 
ten  more  employees  can  and  will  better  serve  the  public 
than  Johnston  is  comparable  to  saying  that  a  theatrical 
performance  given  by  fifty  actors  must  of  necessity  be  J 
better  than  one  given  by  twenty-five.  Ten  trains  per  day 
between  two  points  may  easily  be  less  in  the  public  interest, 
convenience  and  necessity  than  five — if  the  “timing”,  the 
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type  of  equipment,  the  speed,  the  cost,  and  the  public’s 
needs  or  desires  are  disregarded. 

An  appraisal  of  the  record  in  this  case  shows  that  in  many 
more  instances  apart  from  those  stated  above  the  Commis¬ 
sion  has  exerted  arbitrary  action  to  justify  the  grant  in  favor 
of  Beach.  Indeed,  the  Commission  and  intervener  both 
have  relied  heavily,  if  not  almost  entirely,  upon  the  direct 
testimony  of  Beach,  and  substantially  ignored  the  testi¬ 
mony  adduced  from  Beach  on  cross-examination  through¬ 
out  which  he  frequently  contradicted  many  of  the  major 
points.  Furthermore,  the  Commission  stresses  the  civic 
activities  of  Beach  and  his  membership  in  many  clubs  and 
associations,  but  significantly  ignores  the  fact  that  his 
major  business  is  the  lending  of  money  and  the  sale  of 
insurance,  both  of  which  make  these  memberships  obli¬ 
gatory.  Such  extrinsical  and  stilted  logic  is  what  has  led 
to  an  arbitrary  result  on  the  evidence.  In  this  connection 
the  Commission  completely  ignores  the  testimony  of  the 
only  independent  witnesses  (in  the  employ  of  neither  ap¬ 
plicant)  who  testified  on  both  direct  and  cross-examination 
that  Johnston  was  by  far  the  better  qualified  to  operate 
the  station  from  the  public  interest  point  of  view  (App. 
108-110). 

Conclusion 

It  is  again  submitted  that  Beach  had  no  valid  application 
and  the  Commission  had  no  jurisdiction  to  act  upon  such 
purported  application.  Further,  it  is  submitted  that  the 
decision  of  the  Commission  preferring  Beach  is  abitrary 
and  in  violation  of  due  process  of  law. 

Respectfully  submitted, 

Franklin  K.  Lane, 

Orville  H.  W alburn, 
Attorneys  for  Appellant. 
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